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Names and Addresses of Attorneys of Record.

•For Plaintiffs in Error:

ALBEET SCHOONOVER, United States At-
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In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 345—CIVIL.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

tion et al.,

Defendants.

•Page-number appearing at foot of page of original certified Transcript

of Record.



2 The United States of America vs.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to

the Honorable OSCAR TRIPPET, Judge of

the United States District Court for the South-

em District of California, Southern Division,

GREETING:
Because in the record and proceedings, and also

in the rendition of the judgment of a plea which is

in the said District Court before you, between the

United States of America, plaintiff in error, and th6

Southern Pacific Company, a Corporation, defend-

ant in error, a manifest error hath happened to the

damage of the United States of America, plaintiff

in error, as by said complaint appears, we being will-

ing that error, if any hath been, should be corrected

and full and speedy justice be done to the parties

aforesaid in this behalf, do command you if judg-

ment be therein given that under your seal you send

the record and proceedings aforesaid with all things

concerning the same to the United States Circuit

Court of Appeals for the Ninth Circuit, together with

this writ so that you have the same at San Francisco

in the State of California, where said Court is [3]i

sitting, within thirty days from the date hereof, in

the said Circuit Court of Appeals, to be then and

there held, and the record and proceedings aforesaid

being inspected, the said United States Circuit Court

of Appeals may cause further to be done therein to

correct the error what of right and according to the
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laws and customs of the United States should be

done.

WITNESS the Honorable EDWARD D. WHITE,
Chief Justice of the United States, this 7th day of

March, 1916.

WM. M. VAN DYKE,
Clerk of the United States District Court for the

Southern District of California, Southern Di-

vision.

By Leslie S. Colyer,

Deputy Clerk.

Allowed this 7 day of March, 1916.

OSCAR A. TRIPPET,
United States District Judge.

I hereby certify that a copy of the within Writ of

Error was on the 9th day of March, 1916, lodged in

the clerk's office of the said United States District

Court, for the Southern District of California,

Southern Division, for said Defendant in Error.

WILLIAM M. VAN DYKE,
Clerk of the District Court of the United States for

the Southern District of California.

By Chas. N. Williams,

Deputy Clerk. [4]

[Endorsed]: No 345—Civil. In the District

Court of the United States for the Sou. Dist. of Cal-

ifornia, Southern Division. United States of

America vs. Southern Pacific Company. Writ of

Error. Filed Mch. 7, 1916. Wm. M. Van Dyke,

Clerk. By Leslie S. Colyer, Deputy. [5]
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In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 345—CIVIL.

UHITED STATES OF AMERICA,
Plaintiff,

vs.

(SOUTHERN PACIFIC COMPANY, a Corpora-

tion, et al..

Defendants.

Citation on Writ of Error.

The United States of America, to the Southern

Pacific Company, a Corporation, Defendant in

Error, GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear in the United States Cir-

cuit Court of Appeals for the Ninth Circuit, at the

city of San Francisco, State of California, thirty

days from and after the day this citation bears date

pursuant to writ of error filed in the clerk 's office of

the United States District Court for the Southern

District of California, Southern Division, sitting at

Los Angeles, wherein United States of America is

plaintiff in error and you are defendant in error, to

show cause, if any there be, why the judgment ren-

dered against the said plaintiff in error, as in said

writ of error mentioned, should not be corrected and

^hy speedy justice should not be done the parties in

that behalf.
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WITNESS the Honorable OSCAR TRIPPET,
Judge of the United States District Court, this 7 day

of March, 1916.

OSCAR A. TRIPPET,
United States District Judge. [6]!

[Endorsed] : No. 345—Civil. In the District

Court of the United States for the Sou. Dist. of Cal-

ifornia, Southern Division. United States of

America vs. Southern Pacific Company. Citation

in Error. Filed Mar. 7, 1916. Wm. M. Van Dyke,

.Clerk. By A. D. Zimmerman, Deputy Clerk,

i Received copy of the within, this 7th day of March,

1916.

HENRY T. GAGE and

W. I. GILBERT,
Atty. for Defendant. [7]-

In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 345—CIVIL.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

tion,

Defendant. [8],
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In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

No. 2534

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY,
Defendant.

Complaint.

Now comes the United States of America, by Al-

bert Schoonover, United States Attorney for the

Southern District of California, and brings this ac-

tion on behalf of the United States against the South-

ern Pacific Company, a corporation organized and

doing business under the laws of the State of Ken-

tucky and having an office and place of business at

Los Angeles, in the State of California; this action

being brought upon suggestion of the Attorney Gen-

eral of the United States at the request of the Inter-

state Commerce Commission, and upon information

furnished by said Conunission. [9]i

FOR A FIRST CAUSE OF ACTION, plaintiff

'alleges that said defendant is, and was during all the

times mentioned herein, a common carrier engaged in

interstate commerce by railroad in the State of

California.

Plaintiff further alleges that in violation of the

Act of Congress, known as *'An Act to promote the

safety of employees and travelers upon railroads by
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limiting the hours of service of employees thereon,"

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

hour o? 5 :00 o 'clock A. M. on February 2, 1914, upon
its line of railroad at and between the stations of Los

Angeles, in the State of California, and Indio, in said

State, within the jurisdiction of this court, required

and permitted its certain engineer, and employee,

to wit, R. N. Richardson, to be and remain on duty

as such for a longer period than sixteen consecutive

hours, to wit, from said hour of 5 :00 o'clock A. M. on

said date, to the hour of 9:50 o'clock P. M. on said

date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train Extra, drawn by

its own locomotive engine No. 2784, said train being

then and there engaged in the movement of interstate

^traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is lia-

ble to plaintiff in the sum of five hundred dollars.

[10]

FDR A SECOND CAUSE OF ACTION, plaintiff

alleges that said defendant is, and was during all the

times mentioned herein, a common carrier engaged

in interstate commerce by railroad in the State of

California.

Plaintiff further alleges that in violation of the

Act of Congress, known as "An Act to promote the

safety of employees and travelers upon railroads by
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limiting the hours of service of employees thereon,"

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

hour of 5 :00 o 'clock A. M. on February 2, 1914, upon

its line of railroad at and between the stations of Los

Angeles, in the State of California, and Indio, in said

State, within the jurisdiction of this court, required

/'and permitted its certain fireman and employee,

to wit, H. G. Dorrance to be and remain on duty

as such for a longer period than sixteen consecutive

hours, to wit, from said hour of 5 :00 o'clock A. M. on

said date, to the hour of 9:50 o'clock P. M. on said

date.

I Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant 's train Extra, drawn by

its own locomotive engine No. 2784, said train being

then and there engaged in the movement of interstate

traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is lia-

ble to plaintiff in the sum of five hundred dollars.

Ill]

FOR A THIRD CAUSE OF ACTION, plaintiff

alleges that said defendant is, and was during all the

times mentioned herein, a common carrier engaged

in interstate commerce by railroad in the State of

California.

Plaintiff further alleges that in violation of the

Act of Congress, known as *'An Act to promote tTie

safety of employees and travelers upon railroads by
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limiting tlie hours of service of employees thereon,"

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

hour of 5 :00 o 'clock A. M. on February 2, 1914, upon

its line of railroad at and between the stations of Los

Angeles, in the State of California, and Indio, in said

State, within the jurisdiction of this court, required

and permitted its certain conductor and employee,

to wit, U. G. Gibson, to be and remain on duty

as such for a longer period than sixteen consecutive

hours, to wit, from said hour of 5 :00 o 'clock A. M. on

said date, to the hour of 9 :50 o'clock P. M. on said

date.

Plaintiff further alleges. that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant 's train Extra, drawn by

its own locomotive engine No. 2784, said train being

then and there engaged in the movement of interstate

traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is lia-

ble to plaintiff in the sum of five hundred dollars.

[12]

FOR A FOURTH CAUSE OF ACTION, plaintiff

alleges that said defendant is, and was during all the

times menfioned herein, a common carrier engaged

'in interstate cormnerce by railroad in the State of

California.

Plaintiff further alleges that in violation of the

Act of Congress, known as "An Act to promote the

safety of employees and travelers upon railroads by
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limiting tlie hours of service of employees thereon,''

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

Jiour of 5 :00 o 'clock A. M. on February 2, 1914, upon

its line of railroad at and between the stations of Los

Angeles, in the State of California, and Indio, in said

State, within the jurisdiction of this court, required

and permitted its certain trainman and employee,

to wit, W. M. Kinkade, to be and remain on duty

as such for a longer period than sixteen consecutive

hours, to wit, from said hour of 5 :00 o 'clock A. M. on

said date, to the hour of 9:50 o'clock P. M. on said

date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant 's train Extra, drawn by

its own locomotive engine No. 2784, said train being

then and there engaged in the movement of interstate

traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is lia-

ble to plaintiff in the sum of five hundred dollars.

[13]

FOR A FIFTH CAUSE OF ACTION, plaintiff

alleges that said defendant is, and was during all the

times mentioned herein, a common carrier engaged in

interstate commerce by railroad in the State of Cali-

fornia.

Plaintiff further alleges that in violation of the

Act of Congress, known as "An Act to promote the

safety of employees and travelers upon railroads by
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limiting the hours of service of employees thereon,'*

approved March 4, 1907 (contained in 34 Statutes

at Large, page 1415), said defendant beginning at

the hour of 5:00 o'clock A. M. on February 2, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, within the jurisdiction of this court,

required and permitted its certain trainman and

employee, to wit, C. S. Courtney, to be and remain

on duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 5 :0O o 'clock

A. M., on said date, to the hour of 9:50 o'clock P. M.

on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty

as aforesaid, was engaged in and connected with the

movement of said defendant's train Extra, drawn

by its own locomotive engine No. 2784, said train be-

ing then and there engaged in the movement of inter-

state trafific.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is lia-

ble to plaintiff in the sum of five hundred dollars.

[14]

FOR A SIXTH CAUSE OF ACTION, plaintiff

alleges that said defendant is, and was during all the

times mentioned herein, a common carrier engaged

in interstate commerce by railroad in the State of

California.

Plaintiff further alleges that in violation of the Act

of Congress, known as ''An Act to promote the safety

of employees and travelers upon railroads by limit-
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ing the hours of service of employees thereon," ap-

proved March 4, 1907 (contained in 34 Statutes at

Large, page 1425), said defendant beginning at the

hour of 5 :(X) o'clock A. M. on February 2, 1914, upon

its line of railroad at and between the stations of Los

Angeles, in the State of California, and Indio, in said

State, within the jurisdiction of this court, required

and permitted its certain trainman and employee, to

wit, Elmer Waitman, to be and remain on duty as

such for a longer period than sixteen consecutive

hours, to wit, from said hour of 5:00 o'clock A. M.

on said date, to the hour of 9:50 o'clock P. M. on said

date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty

as aforesaid, was engaged in and connected with the

movement of said defendant's train Extra, drawn by

its own locomotive engine No. 2784, said train being

then and there engaged in the movement of inter-

state traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is lia-

ble to plaintiff in the sum of five hundred dollars.

[15]

FOR A SEVENTH CAUSE OF ACTION, plain-

tiff alleges that said defendant is, and was during all

the times mentioned herein, a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Plaintiff further alleges that in violation of the

Act of Congress, known as "An Act to promote the

safety of employees and travelers upon railroads by
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limiting the hours of service of employees thereon",

approved March 4, 1907 (contained in 34 Statutes

at Large, page 1415), said defendant, beginning at

the hour of 3 :10 o'clock A, M. on Febru-

27

ta!"^ ms, %*;aTy ^, 1914, upon its line of railroad at

JI'^o?J^V ^v^and between the stations of Indio, in the
21, 1915, Leslie '

s. coiyer, Dep-g^^^g ^f California, and Los Angeles, in
uty Clerk. ' ^ '

said State, within the jurisdiction of this

Court, required and permitted its certain engineer

and employee, to wit, Charles O. Wine, to be and re-

main on duty as such for a longer period than sixteen

consecutive hours, to wit, from said hour of 3:10

o'clock A. M. on said date, to the hour of 8:40 o'clock

P. M., on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train Extra, drawn by

its own locomotive engine No. 2765, said train being

then and there engaged in the movement of interstate

traffic.

Plaintiff further alleges that by reason of the

violation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred dollars.

[IG]

FOR AN EIGHTH CAUSE OF ACTION, plain-

tiff alleges that said defendant is, and was during all

the times mentioned herein, a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Plaintiff further alleges that in violation of the
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Act of Congress, known as ''An Act to promote the

safety of employees and travelers upon railroads by

limiting the hours of service of employees thereon,"

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

hour of 3 :10 o'clock A. M. on February 22, 1914, upon

its line of railroad at and between the stations of

Indio, in the State of California, and Los Angeles,

in said State, within the jurisdiction of this court,

required and permitted its certain fireman and em-

ployee, to wit, P. T. Sherley, to be and remain on

duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 3:10 o'clock

A. M. on said date, to the hour of 8:40 o'clock P. M.,

on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant 's train Extra, drawn by

its own locomotive engine No. 2765, said train being

then and there engaged in the movement of interstate

traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred dollars.

[17]

FOR A NINTH CAUSE OF ACTION, plaintiff

alleges that said defendant is, and was during all the

times mentioned herein, a common carrier engaged

in interstate commerce by railroad in the State of

California.

Plaintiff further alleges that in violation of the
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Act of Congress, known as *'An Act to promote the

safety of employees and travelers upon railroads by

limiting the hours of service of employees thereon,"

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

hour of 3:10 o'clock A. M. on February 22, 1914,

upon its line of railroad at and between the stations

of Indio, in the State of California, and Los Angeles,

in said State, within the jurisdiction of this court,

required and permitted its certain conductor and

employee, to wit, U. C Gibson, to be and remain on

duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 3 :10 o'clock

A. M. on said date, to the hour of 8:40 o'clock P. M.,

on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train Extra, drawn by

its own locomotive engine No 2765, said train being

then and there engaged in the movement of interstate

traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred dollars.

[18]

FOR A TENTH CAUSE OF ACTION, plaintiff

alleges that said defendant is, and was during all the

times mentioned herein, a common carrier engaged

in interstate commerce by railroad in the State of

California.

Plaintiff further alleges that in violation of the
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Act of Congress, known as ''An Act to promote the

safety of employees and travelers upon railroads by

limiting the hours of service of employees thereon,"

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

hour of 3 :10 o'clock A. M. on February 22, 1914, upon

its line of railroad at and between the stations of

Indio, in the State of California, and Los Angeles, in

said State, within the jurisdiction of this court, re-

quired and permitted its certain trainman and em-

ployee, to ^wit, W. M. Kinkade, to be and remain on

duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 3 :10 o 'clock

A. M. on said date, to the hour of 8:40 o'clock P. M.

on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant 's train Extra, drawn by

its own locomotive engine No. 2765, said train being

then and there^engaged in the movement of interstate

traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred

dollars. [19]
,

FOR AN ELEVENTH CAUSE OF ACTION,
plaintiff alleges that said defendant is, and was dur-

ing all the times mentioned herein, a common carrier

engaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the
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Act of Congress, known as *'An Act to .promote the

safety of employees and travelers upon railroads by

limiting the hours of service of employees thereon,"

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

hour of 3:10 o'clock A. M. on February 22, 1914,

upon its line of railroad at and between the stations

of Indio, in the State of California, and Los Angeles,

in said State, within the jurisdiction of this court,

required and permitted its certain trainman and em-

ployee, to wit, J. E. PettiJohn, to be and remain on

duty as such for a longer period than sixteen con-

secutive hours, to wit,,from said hour of 3:10 o'clock

A. M. on said date, to the hour of 8 :40 o 'clock P. M.

on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train Extra, drawn

by its own locomotive engine No. 2765, said train

being then and there engaged in the movement of

interstate traffic.

Plaintiff further alleges that by reason of the

violation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred dol-

lars. [20]

FOR A TWELFTH CAUSE OF ACTION, plain-

tiff alleges that said defendant is, and was during all

the times mentioned herein, a common carrier en-

gaged in interstate commerce by railroad in the State

of Califorina.

Plaintiff further alleges that in violation of the
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Act of Congress, known as ''An Act to promote the

safety of employees and travelers upon railroads by

limiting the hours of service of employees thereon,"

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

hour of 3 :10 o'clock A. M. on February 22, 1914, upon

its line of railroad at and between the stations of

Indio, in the State of California, and Los Angeles,

in said State, within the jurisdiction of this court,

required and permitted its certain trainman and em-

ployee, to wit, T. F. McBurney, to be and remain on

duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 3 :10 o'clock

A. M. on said date, to the hour of 8:40 o'clock P. M.

on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train Extra, drawn

by its own locomotive engine No. 2765, said train

being then and there engaged in the movement of

interstate traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred dol-

lars. [21]

FOR A THIRTEENTH CAUSE OP ACTION,
plaintiff alleges that said defendant is, and was dur-

ing all the times mentioned herein, a common carrier

engaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the
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Act jOf Congress, known as '

'An Act to promote the

safety of employees and travelers upon railroads by

limiting the hours of service of employees thereon,"

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

hour of 1:30 o'clock A. M. on February 24, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Palm

Springs, in said State, within the jurisdiction of this

court, required and permitted its certain engineer

and employee, to wit, Chas. H. Winters, to be and

remain on duty as such for a longer period than six-

teen consecutive hours, to wit, from said hour of 1 :30

o'clock A. M. on said date, to the hour of 6 :50 o'clock

P. M. on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 242, drawn

by its own locomotive engine No. 2549, said train

being then and there engaged in the movement of

interstate traffic.

Plaintiff further alleges that by reason of the

violation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred dol-

lars. [22]

FOR A FOURTEENTH CAUSE OF ACTION,
plaintiff alleges that said defendant is, and was dur-

ing all the times mentioned herein, a common carrier

engaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the
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Act of Congress, known as "An Act to promote the

safety of employees and travelers upon railroads by

limiting the hours of service of employees thereon/^

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

hour of 1 :30 o 'clock A. M. on February 24, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Palm
Springs, in said State, within the jurisdiction of this

court, required and permitted its certain fireman and

employee, to wit, Geo. E. Hutchison, to be and remain

on duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 1 :30 o 'clock

ATM. on said date, to the hour of 6:50' o'clock P. M.

on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 242, drawn

by its own locomotive engine No. 2549, said train

being then and there engaged in the movement of

interstate traffic.

Plaintiff further alleges that by reason of the

violation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred dol-

lars. [23]

FOR A FIFTEENTH CAUSE OF ACTION,
plaintiff alleges that said defendant is, and was

during all the times mentioned herein, a common
carrier engaged in interstate commerce by railroad

in the State of California.

Plaintiff further alleges that in violation of the
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Act of Congress, known as *'An Act to promote the

safety of employees and travelers upon railroads by

limiting the hours of service of employees thereon,"

approved March 4, 1907 (contained in 34 Statutes at

Large, page 1415), said defendant, beginning at the

hour of 1:30 o'clock A. M. on February 24, 1914,

upon its line of railroad at and between the stations

ol Los Angeles, in the State of California, and Palm
Springs, in said State, within the jurisdiction of this

court, required and permitted its certain conductor

and employee, to wit, Ben. W. Lindley, to be and re-

main on duty as such for a longer period than sixteen

consecutive hours, to wit, from said hour of 1:30

o'clock A. M. on said date, to the hour of 6 :50 o'clock

P. M. on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 242, drawn

by its own locomotive engine No. 2549, said train

being then and there engaged in the movement of

interstate traffic.

Plaintiff further alleges that by reason of the

violation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred

dollars. [24]

FOR A SIXTEENTH CAUSE OF ACTION,
plaintiff alleges that said defendant is, and was dur-

ing all the times mentioned herein, a common carrier

engaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the Act



22 The United States of America vs.

of Congress, known as ''An Act to promote the safety

of employees and travelers upon railroads by limiting

the hours of service of employees thereon," approved
March 4, 1907 (contained in 34 Statutes at Large,

page 1415), said defendant, beginning at the hour of

1 :30 o'clock A. M. on February 24, 1914, upon its line

of railroad at and between the stations of Los Angeles,

in the State of California, and Palm Springs, in said

State, within the jurisdiction of this court, required

and permitted its certain trainman and employee,

to wit, John T. Conley, to be and remain on duty as

such for a longer period than sixteen consecutive

hours, to wit, from said hour of 1 :30 o'clock A. M. on

said date, to the hour of 6:50 o'clock P. M. on said

date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 242, drawn

by its own locomotive engine No. 2549, said train be-

ing then and there engaged in the movement of inter-

state traffic.

Plaintiff further alleges that by reason of the viola-

tion of said Act of Congress, said defendant is liable

to plaintiff in the sum of five hundred dollars. [25]

FOR A SEVENTEENTH CAUSE OF ACTION,
plaintiif alleges that said defendant is, and was dur-

ing all the times mentioned herein, a common carrier

engaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the Act

of Congress, known as ''An Act to promote the safety
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of employees and travelers upon railroads by limiting

the hours of service of employees thereon, '

' approved

March 4, 1907 (contained in 34 Statutes at Large,

page 1415), said defendant, beginning at the hour of

1 :30 'clock A. M. on February 24, 1914, upon its line

of railroad at and between the stations of Los Angeles,

in the State of California, and Palm Springs, in said

State, within the jurisdiction of this court, required

and permitted its certain trainman and employee,

to wit, Bert F. Perry, to be and remain on duty as such

for a longer period than sixteen consecutive hours,

to wit, from said hour of 1 :30 o 'clock A. M. on said

date, to the hour of 6 :50 o'clock P. M. on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 242, drawn

by its own locomotive engine No. 2549, said train be-

ing then and there engaged in the movement of inter-

state traffic.

Plaintiff further alleges that by reason of the viola-

tion of said Act of Congress, said defendant is liable

to plaintiff in the sum of five hundred dollars. [26]

FOR AN EIGHTEENTH CAUSE OF ACTION,
plaintiff alleges that said defendant is, and was dur-

ing all the times mentioned herein, a common carrier

engaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the Act

of Congress, known as "An Act to promote the safety

of employees and travelers upon railroads by limiting
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the hours of service of employees thereon," approved

March 4, 1907 (contained in 34 Statutes at Large,

page 1415), said defendant, beginning at the hour of

1 :30 o'clock A. M. on February 24, 1914, upon its line

of railroad at and between the stations of Los Angeles,

in the State of California, and Palm Springs, in said

State, within the jurisdiction of this court, required

and permitted its certain trainman and employee,

to wit, James M. Jordon, to be and remain on duty as

such for a longer period than sixteen consecutive

hours, to wit, from said hour of 1 :30 o'clock A. M. on

said date, to the hour of 6:50 o'clock P. M. on said

date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 242, drawn

by its own locomotive engine No. 2549, said train be-

ing then and there engaged in the movement of inter-

state traffic.

Plaintiff further alleges that by reason of the viola-

tion of said Act of Congress, said defendant is liable

to plaintiff in the sum of five hundred dollars. [27]

FOR A NINETEENTH CAUSE OF ACTION,

plaintiff alleges that said defendant is, and was dur-

ing all the times mentioned herein, a common carrier

engaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the Act

of Congress, known as '*An Act to promote the safety

of employees and travelers upon railroads by limiting

the hours of service of employees thereon," approved
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March 4, 1907 (contained in 34 Statutes at Large,

page 1415), said defendant, beginning at the hour of

1 :55 o'clock A. M. on March 8, 1914, upon its line of

railroad at and between the stations of Los Angeles^

in the State of California, and Indio, in said State,

within the jurisdiction of this court, required and

permitted its certain engineer and employee, to wit,

Charles H. Winters, to be and remain on duty as such

for a longer period than sixteen consecutive hours,

to wit, from said hour of 1:55 o'clock A. M. on said

date, to the hour of 7 :00 o'clock P. M. on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 1st 242,

drawn by its own locomotive engine No. 2617, said

train being then and there engaged in the movement

of interstate traffic.

Plaintiff further alleges that by reason of the viola-

tion of said Act of Congress, said defendant is liable

to plaintiff in the sum of five hundred dollars. '[28]

FOR A TWENTIETH CAUSE OF ACTION,
plaintiff alleges that said defendant is, and was dur-

ing all the times mentioned herein, a common carrier

engaged in interstate commerce by railroad in the

•State of California.

Plaintiff further alleges that in violation of the Act

of Congress, known as "An Act to promote the safety

of employees and travelers upon railroads by limiting

the hours of service of employees thereon, '

' approved

March 4, 1907 (contained in 34 Statutes at Large,

page 1415), said defendant, beginning at the hour of
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1 :55 o'clock A. M. on March 8, 1914, upon its line of

railroad at and between the stations of Los Angeles,

in the State of California, and Indio, in said State,

within the jurisdiction of this court, required and

permitted its certain fireman and employee, to wit,

Wayland Ross, to be and remain on duty as such for

a longer period than sixteen consecutive hours, to wit,

from said hour of 1:55 o'clock A. M. on said date, to

the hour of 7:00 o'clock P. M. on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was^ engaged in and connected with the

movement of said defendant's train No. 1st 242,

drawn by its own locomotive engine No. 2617, said

train being then and there engaged in the movement

of interstate traffic.

Plaintiff further alleges that by reason of the viola-

tion of said Act of Congress, said defendant is liable

to plaintiff in the sum of five hundred dollars. [29]

FOR A TWENTY-FIRST CAUSE OF ACTION,
plaintiff alleges that said defendant is, and was dur-

ing all the times mentioned herein, a common carrier

engaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the Act

of Congress, known as ''An Act to promote the safety

of employees and travelers upon railroads by limiting

the hours of service of employees thereon," approved

March 4, 1907 (contained in 34 Statutes at Large,

page 1415), said defendant, beginning at the hour of

1 :55 o'clock A. M. on March 8, 1914, upon its line of

railroad at and between the stations of Los Angeles,
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in the State of California, and Indio, in said State,

within the jurisdiction of this court, required and

permitted its certain conductor and employee, to wit,

U. G. Gibson, to be and remain on duty as such for a

longer period than sixteen consecutive hours, to wit,

from said hour of 1 :55 o'clock A. M. on said date, to

the hour of 7 :00 o'clock P. M. on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 1st 242,

drawn by its own locomotive engine No. 2617, said

train being then and there engaged in the movement

of interstate traffic.

Plaintiff further alleges that by reason of the viola-

tion of said Act of Congress, said defendant is liable

to plaintiff in the sum of five hundred dollars. [30]

FOR A TWENTY-SECOND CAUSE OP AC-

TION, plaintiff alleges that said defendant is, and

was during all the times mentioned herein, a common

carrier engaged in interstate commerce by railroad in

the State of California.

Plaintiff further alleges that in violation of the Act

of Congress, known as "An Act to promote the safety

of employees and travelers upon railroads by limiting

the hours of service of employees thereon," approved

March 4, 1907 (contained in 34 Statutes at Large,

page 1415), said defendant^ beginning at the hour of

1 :55 o'clock A. M. on March 8, 1914, upon its line of

railroad at and between the stations of Los Angeles,

in the State of California, and Indio, in said State,
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within the jurisdiction of this court, required and

permitted its certain trainman and employee, to wit,

iW. M. Kinkade to be and remain on duty as such for

a longer period than sixteen consecutive hours, to wit,

from said hour of 1 :55 o'clock A. M. on said date, to

the hour of 7 :00 o'clock P. M. on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 1st 242,

drawn by its own locomotive engine No. 2617, said

train being then and there engaged in the movement

of interstate traffic.

Plaintiff further alleges that by reason of the viola-

tion of said Act of Congress, said defendant is liable

to plaintiff in the sum of five hundred dollars. [31]

FOR A TWENTY-THIRD CAUSE OF AC-
TION, plaintiff alleges that said defendant is, and

was during all the times mentioned herein, a common
carrier engaged in interstate commerce by railroad in

the State of California.

Plaintiff further alleges that in violation of the Act

of Congress, known as ''An Act to promote the safetj'-

of employees and travelers upon railroads by limiting

the hours of service of employees thereon," approved

March 4, 1907 (contained in 34 Statutes at Large,

page 1415), said defendant, beginning at the hour of

1 ;55 o'clock A. M. on March 8, 1914, upon its line of

railroad at and between the stations of Los Angeles,

in the State of California, and Indio, in said State,

within the jurisdiction of this Court, required and

permitted its certain trainman and employee, to wit,
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C. S. Courtney, to be and remain on duty as such for

a longer period than sixteen consecutive hours, to wit,

from said hour of 1 :55 o'clock A. M. on said date, to

the hour of 7 :00 o'clock P. M. on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 1st 242,

drawn by its own locomotive engine No. 2617, said

train being then and there engaged in the movement

of interstate traffic.

Plaintiff further alleges that by reason of the viola-

tion of said Act of Congress, said defendant is liable

to plaintiff in the sum of five hundred dollars. [32]

FOR A TWENTY-FOURTH CAUSE OF AC-

TION, plaintiff alleges that said defendant is, and

was during all the times mentioned herein, a common
carrier engaged in interstate commerce by railroad in

the State of California.

Plaintiff further alleges that in violation of the Act

of Congress, known as "An Act to promote the safety

of employees and travelers upon railroads by limiting

the hours of service of employees thereon, '

' approved

March 4, 1907 (contained in 34 Statutes at Large,

page 1415), said defendant, beginning at the hour of

1 :55 o'clock A. M. on March 8, 1914, upon its line of

railroad at and between the stations of Los Angeles,

in the State of California, and Indio, in said State,

within the jurisdiction of this court, required and

permitted its certain trainman and employee, to wit,

R. M. Sutherland to be and remain on duty as such

for a longer period than sixteen consecutive hours,
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to wit, from said hour of 1:55 o'clock A. M. on said

date, to the hour of 7 :00 o'clock P. M. on said date.

Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 1st 242,

drawn by its own locomotive engine No. 2617, said

train being then and there engaged in the movement

of interstate traffic.

Plaintiff further alleges that by reason of the viola-

tion of said Act of Congress, said defendant is liable

to plaintiff in the sum of five hundred dollars. [33]

FOR A TWENTY-FIFTH CAUSE OF AC-

TION, plaintiff alleges that said defendant is, and

was during all the times mentioned herein, a common

carrier engaged in interstate commerce by railroad in

the State of California.

Plaintiff further alleges that in violation of the Act

of Congress, known as *'An Act to promote the safety

of employees and travelers upon railroads by limiting

the hours of service of employees thereon," appoved

March 4, 1907 (contained in 34 Statutes at Large,

page 1415), said defendant, beginning at the hour of

7 :30 o'clock P. M. on March 12, 1914, upon its line of

railroad at and between the stations of Los Angeles,

in the State of California, and Indio, in said State,

within the jurisdiction of this court, required and

permitted its certain engineer and employee, to wit,

E. J. Danfelser, to be and remain on duty as such for a

longer period than sixteen consecutive hours, to wit,

from said hour of 7 :30 o'clock P. M. on said date, to

the hour of 12 :25 o'clock P. M. on March 13, 1914.
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Plaintiff further alleges that said employee, while

required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 516, drawn

by its own locomotive engine No. 2711, said train be-

ing then and there engaged in the movement of inter-

state traffic.

Plaintiff further alleges that by reason of the viola-

tion of said Act of Congress, said defendant is liable

to plaintiff in the sum of five hundred dollars. [34]

FOR A TWENTY-SIXTH CAUSE OF ACTION,
plaintiff alleges that said defendant is, and was

during all the times mentioned herein, a common

carrier engaged in interstate commerce by railroad

in the State of California.

Plaintiff further alleges that in violation of the

Act of Congress, known as "An Act to promote the

safety of employees and travelers upon railroads

by limiting the hours of service of employees

thereon," approved March 4, 1907 (contained in 34

Statutes at Large, page 1415), said defendant, be-

ginning at the hour of 7:30 o'clock P. M. on March

12, 1914, upon its line of railroad at and between the

stations of Los Angeles, in the State of California,

and Indio, in said State, within the jurisdiction of

this court, required and permitted its certain fire-

man and employee, to wit, 0. L. McConnell, to be

and remain on duty as such for a longer period than

sixteen consecutive hours, to wit, from said hour of

7:30 o'clock P. M. on said date, to the hour of 12:25

o'clock P. M. on March 13, 1914.

Plaintiff further alleges that said employee, while
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required and permitted to be and remain on duty as

aforesaid, was engaged in and connected with the

movement of said defendant's train No. 516, drawn

by its own locomotive engine No. 2711, said train

being then and there engaged in the movement of

interstate traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred dollars.

[37]

FOR A TWENTY-NINTH CAUSE OF ACTION,

plaintiff alleges that said defendant is, and was dur-

ing all the times mentioned herein, a common carrier

engaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the

Act of Congress, known as ''An Act to promote the

safety of employees and travelers upon railroads by

hmiting the hours of service of employees thereon,''

approved March 4, 1907 (contained in 34 Statutes

at Large, page 1415), said defendant, beginning at

the hour of 7:30' o'clock P. M. on March 12, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, within the jurisdiction of this court,

required and permitted its certain trainman and

employee, to wit, C. S. Courtney, to be and remain

on duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 7:30 o'clock

P. M. on said date, to the hour of 12:25 o'clock P. M.

on March 13, 1914.

Plaintiff further alleges that said employee, while
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required and permitted to be and remain on duty

as aforesaid, was engaged in and connected with the

movement of said defendant's train No. 516, drawn

by its own locomotive engine No. 2711, said train being

then and there engaged in the movement of inter-

state traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred dollars.

[38]

FOR A THIRTIETH CAUSE OF ACTION, plain-

tiff alleges that said defendant is, and was during

all the times mentioned herein, a common carrier

engaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the

Act of Congress known as "An Act to promote the

safety of employees and travelers upon railroads by

limiting the hours of service of employees thereon,"

approved March 4, 1907 (contained in 34 Statutes

at Large, page 1415), said defendant, beginning at

the hour of 7:30 o'clock P. M. on March 12, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, within the jurisdiction of this court,

required and permitted its certain trainman and em-

ployee, to wit, R. M. Southerland, to be and remain

on duty as such for a longer period than sixteen

consecutive hours, to wit, from said hour of 7:30

o'clock P. M. on said date, to the hour of 12:25 o'clock

P. M. on March 13, 1914.

Plaintiff further alleges that said employee, while



36 The United States of America vs.

required and permitted to be and remain on duty

as aforesaid, was engaged in and connected with the

movement of said defendant's train No. 516, drawn

by its own locomotive engine No. 2711, said train

being then and there engaged in the movement of

interstate traffic.

Plaintiff further alleges that by reason of the vio-

lation of said Act of Congress, said defendant is

liable to plaintiff in the sum of five hundred dollars.

[39]

WHEREFORE, plaintiff prays judgment against

said defendant in the sum of fifteen thousand dollars

and its costs herein expended.

ALBERT SCHOONOVER,
United States Attorney.

HARRY R. ARCHBALD,
Asst. U. ;S. Atty.

[Endorsed] : No. 345—Civil. In the District Court

of the United States for the So. Dist. of California,

Southern Division. United States of America vs.

Southern Pacific Company. Complaint. Filed Oct.

24, 1914. Wm. M. Van Dyke, Clerk. By Chas. N.

WiUiams, Deputy Clerk. [40]
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l7i the District Court of the United States for the

Southern District of California, Southern Divi-

sion.

No. 345—CIV.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY,
Defendant.

Answer.

Now comes the defendant in the above-entitled

action, and for its answer to plaintiff's first cause of

action, admits, denies and alleges as follows

:

I.

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the

State of California.

Denies that in violation of the act of Congress,

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, the said defendant, beginning at

the hour of 5:00 o'clock A. M. on February 2, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, within the jurisdiction of this court,

required and permitted its certain engineer and
employee, to wit, R. N. Richardson to be and remain

on duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 5:00 o'clock
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A. M. on said date to the hour of 9:50 o'clock P. M.,

on said date, or at any time or at all.

Defendant denies that said employee, while re-

quired and permitted to be and remain on duty as

aforesaid, was engaged in [41] or connected with

the movement of said defendant 's train Extra, drawn

by its own locomotive engine No. 2784, said train

being then and there engaged in the movement of

interstate traffic, and defendant therefore says that

it is not liable to the plaintiff in the sum of five hun-

dred dollars or any other sum.

Defendant further says that the said movement

of said train was such that it complied with all the

requirements and laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S SECOND
CAUSE OF ACTION, defendant admits, denies, and
alleges as follows:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the

State of California.

Denies that in violation of the Act of Congress,

known as ''An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant, beginning at the

hour of 5:00 o'clock A. M., on February 2, 1914, upon

its hne of railroad at and between the stations of

Los Angeles, in the State of Cahfornia, and Indio,

in said State, within the jurisdiction of this court,

or at any other time, or at all, required and per-

mitted its certain fireman, and employee, to wit,



The Southern Pacific Comppbuy. 30

H. G. Dorrance, to be or remain on duty as such for

a longer period than sixteen consecutive hours, to

wit, from said hour of 5:00 o'clock A. M. on said date,

to the hour of 9:50 o'clock P. M. on said date.

Defendant denies that said employee while re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train Extra, drawn by its

own locomotive engine No. 2784, said train being

then or there engaged in the movement of interstate

traffic. [42]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars, or

any other sum.

Defendant further says that the said movement

of said train was such that it complied with all the

requirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S THIRD
CAUSE OF ACTION, defendant admits, denies and

alleges as follows:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress,

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the

hour of 5:00 o'clock A. M., on Feb. 2d, 1914, upon

its hne of railroad at and between the stations of

Los Angeles, in the State of California and Indio,
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in said State, within the jurisdiction of this court,

or at any other time, or at all, required or permitted

its certain conductor and employee, to wit, U. G.

Gibson, to be and remain on duty as such for a longer

period than sixteen consecutive hours, to wit^ from

the said hour of 5:00 o'clock A. M. on said date, to

the hour of 9 :50 o'clock P. M. on said date.

Defendant denies that said employee, while re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train Extra, drawn by its

own locomotive engine No. 2784, said train being then

or there engaged in the movement of interstate traffic.

[43]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars, or

any other sum.

Defendant further says that the said movement

of said train was such that it complied with all the

requirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S FOURTH
CAUSE OF ACTION, defendant admits, denies and

alleges as follows:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the

State of California.

Denies that in violation of the Act of Congress,

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the
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hour of 5:00 o'clock A. M., on Feb. 2d, 1914, upon

its line of railroad at and between the station of

Los Angeles, in the State of California, and Indio,

in said State, within the jurisdiction of this court,

or at any other time, or at all, required or permitted

its certain trainman and employee, to wit, W. M.

Kinkade, to be and remain on duty as such for a

longer period that sixteen consecutive hours, to wit,

from the said hour of 5:00 o'clock A. M. on said date,

to the hour of 9:50 o'clock P. M. on said date.

Defendant denies that said employee, while re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train Extra, drawn by its

own locomotive engine No. 2784, said train being

then or there engaged in the movement of interstate

traffic. [44]

Defendant therefore says that it is not liable to the

plaintiff in the sum of five hundred dollars, or any

other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S FIFTH
CAUSE OF ACTION, defendant admits, denies and

alleges as follows

:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress,

known as "An Act to promote the safety of em-
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ployees and travelers upon railroads by limiting tlie

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the hour

of 5:00 o'clock A. M., on Feb. 2d, 1914 upon its line

of railroad at and between the stations of Los

Angeles in the State of California and Indio, in said

State, within the jurisdiction of this court, or at any

other time or at all, required or permitted its certain

trainman and employee, to wit, C. S. Courtney, to be

and remain on duty as such for a longer period than

sixteen consecutive hours, to wit, from the said hour

of 5 :00 'clock A. M. on said date, to the hour of 9 :50

o'clock P. M. on said date.

Defendant denies that said employee, while re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the movement

of this defendant's train Extra drawn by its own

locomotive engine No. 2784 said train being then or

there engaged in the movement of interstate

traffic. [45]

Defendant therefore says that it is not liable to the

plaintiff in the sum of five hundred dollars, or any

other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S SIXTH
CAUSE OF ACTION, defendant admits, denies and

alleges as follows:

Defendant admits that it is a common carrier en-
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gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress,

known as ''An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the

hour of 5:00 o'clock A. M., on Feb. 2d, 1914 upon

its line of railroad at and between the stations of Los

Angeles in the State of California and Indio, in said

State, within the jurisdiction of this court, or at any

other time or at all, required or permitted its certain

trainman and employee, to wit, Elmer Waitman, to

be and remain on duty as such for a longer period

than sixteen consecutive hours, to wit, from the said

hour of 5 :00 o 'clock A. M. on said date, to the hour of

9:50 o'clock P. M. on said date.

Defendant denies that said employee, while re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the movement

of this defendant's train Extra drawn by its own
locomotive engine No. 2784 said train being then or

there engaged in the movement of interstate

traffic. [46]

Defendant therefore says that it is not liable to the

plaintiff in the sum of five hundred dollars, or any

other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S SEVENTH
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CAUSE OF ACTION, defendant admits, denies and

alleges as follows

:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress,

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the hour

of 3:10 o'clock A. M., on Feb. 22, 1914, upon its line

of railroad at and between the stations of Indio, in

the State of California and Los Angeles, in said

State, within the jurisdiction of this court, or at any

other time or at all, required or permitted its certain

engineer and employee, to wit, Charles O. Wine, to

be and remain on duty as such for a longer period

than sixteen consecutive hours, to wit, from the said

hour of 3 :10 o'clock A. M. on said date, to the hour of

8:40 o'clock P. M. on said date.

Defendant denies that said employee, while re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the movement

of this defendant's train Extra drawn by its own

locomotive engine No. 2765 said train being then or

there engaged in the movement of interstate

traffic. [47]

Defendant therefore says that it is not liable to the

plaintiff in the sum of five hundred dollars, or any

other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-
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quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S EIGHTH
CAUSE OF ACTION, defendant admits, denies and

alleges as follows:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress,

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the hour

of 3:10 o'clock A. M., on Feb. 22, 1914, upon its line

of railroad at and between the stations of Indio, in

the State of California and Los Angeles, in said

State, within the jurisdiction of this court, or at any

other time or at all, required or permitted its certain

fireman and employee, to wit, P. T. Sherley, to be

and remain on duty as such for a longer period than

sixteen consecutive hours, to wit, from the said hour

of 3 :10 o'clock A. M. on said date, to the hour of 8 :40

o'clock P. M. on said date.

Defendant denies that said employee, while re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the movement

of this defendant's train Extra drawn by its own
locomotive engine No. 2765 said train being then or

there engaged in the movement of interstate

traffic. [48]

Defendant therefore says that it is not liable to the



46 The United States of America vs.

plaintiff in the sum of five hundred dollars, or any

other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S NINTH
CAUSE OF ACTION, defendant admits, denies and

alleges as follows

:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress,

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the hour

of 3:10 o'clock A. M. on Feb. 22, 1914, upon its line

of railroad at and between the stations of Indio, in

the State of California and Los Angeles, in said

State, within the jurisdiction of this court, or at any

other time or at all, required or permitted its certain

conductor and employee, to wit, U. G. Gibson, to be

and remain on duty as such for a longer period than

sixteen consecutive hours, to wit, from the said hour

of 3:10 o'clock A. M. on said date, to the hour of

8:40 o'clock P. M. on said date.

Defendant denies that said employee, while re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train Extra, drawn by its

own locomotive engine No. 2765, said train being
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then or there engaged in the movement of interstate

traffic. [49]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars, or

any other sum.

Defendant further says that the said movement

of said train was such that it complied with all the

requirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S TENTH
CAUSE OF ACTION, defendant admits, denies and

alleges as follows

:

Denies that in violation of the Act of Congress,

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the

hour of 3:10 o'clock A. M., on Feb. 22, 1914, upon

its line of railroad at and between the stations of

Indio, in the State of California and Los Angeles,

in said State, within the jurisdiction of this court,

or at any other time, or at all, required or permitted

its certain trainman and employee, to wit, W. M.

Kinkade, to be and remain on duty as such for a

longer period than sixteen consecutive hours, to wit,

from the said hour of 3 :10 o'clock A. M. on said date,

to the hour of 8:40 o'clock P. M. on said date.

Defendant denies that said employee, while re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train Extra, drawn by its

own locomotive engine No. 2765, said train being
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then or there engaged in the movement of interstate

traffic. [50]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars, or

any other sum.

Defendant further says that the said movement

of said train was such that it complied with all the

requirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S ELEVENTH
CAUSE OF ACTION, defendant admits, denies and

alleges as follows:

Denies that in violation of the Act of Congress,

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the

hour of 3:10 o'clock A. M., on February 22, 1914,

upon its line of railroad at and between the stations

of Indio, in the State of California and Los Angeles,

in said State, within the jurisdiction of this court,

or at any other time, or at all, required or permitted

its certain trainman and employee, to wit, J. E.

Pettijohn, to be and remain on duty as such for a

longer period than sixteen consecutive hours, to

wit, from the said hour of 3:10 o'clock A. M. on said

date to the hour of 8:40 o'clock P. M. on said date.

Defendant denies that said employee, while re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train Extra, drawn by its

own locomotive engine No. 2765, said train being
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then or there engaged in the movement of interstate

traffic. [51]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars, or

any other sum.

Defendant further says that the said movement

of said train was such that it complied with all the

requirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S TWELFTH
CAUSE OF ACTION, defendant admits, denies and

alleges as follows:

Denies that in violation of the Act of Congress,

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the

hour of 3 :10' o'clock A. M. on February 22, 1914, upon

its line of railroad at and between the stations of

Indio, in the State of California and Los Angeles, in

said State, within the jurisdiction of this court, or

at any other time, or at all, required or permitted

its certain trainman and employee, to wit, T. F.

McBurney, to be and remain on duty as such for a

longer period than sixteen consecutive hours, to wit,

from the said hour of 3 :10 o'clock A. M. on said date,

to the hour of 8:40 o'clock P. M. on said date.

Defendant denies that said employee, while re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train Extra, drawn by its

own locomotive engine No. 2765, said train being
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then or there engaged in the movement of inter-

state traffic. [52]

Defendant therefore says that it is not liable to the

plaintiff in the smn of five hundred dollars, or any

other sum.

Defendant further says that the said movement of

said train was such that it comphed with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S THIR-

TEENTH CAUSE OF ACTION, defendant admits,

denies and alleges as follows:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

[March 4th, 1907, this defendant beginning at the

hour of 1:30 o'clock A. M. on February 24, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Palm
Springs, in said State, within the jurisdiction of this

court, or at any other time or at all, required or per-

mitted its certain engineer and employee, to wit,

Chas. H. Winters, to be and remain on duty as such

for a longer period than sixteen consecutive hours,

to wit, from the said hour of 1:30 o'clock A. M. on

said date to the hour of 6:50 o'clock P. M. on said

date.
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Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train No. 242, drawn by its

own locomotive engine No. 2549, said train being then

or there engaged in the movement of interstate traffic.

[53]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars, or

any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S 14TH CAUSE
OF ACTION, defendant admits, denies and alleges

as foUows

:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting

the hours of service of employees thereon," ap-

proved March 4th, 1907, this defendant begin-

ning at the hour of 1:30 o'clock A. M., on Feb-

ruary 24, 1914, upon its line of railroad at and
between the stations of Los Angeles, in the State of

CaLLfomia, and Palm Springs, in said State, within

the jurisdiction of this court, or at any other time

or at all, required or permitted its certain fireman

and employee, to wit, Geo. E. Hutchison, to be and
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remain on duty as such for a longer period than six-

teen consecutive hours, to wit, from the said hour

of 1:30 o'clock A. M. on said date to the hour of 6:50

o'clock P. M. on said date.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train No. 242 drawn by its

own locomotive engine No. 2549, said train being

then or there engaged in the movement of interstate

traffic. [54]

Defendant therefore says that it is not liable to the

plaintiff in the sum of five hundred dollars, or any

other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its op-

eration.

FOR ANSWER TO PLAINTIFF'S FIFTEENTH
CAUSE OF ACTION, defendant admits, denies and

alleges as follows:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress

known as ''An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the

hour of 1:30 o'clock A. M., on February 24, 1914,

upon its Une of railroad at and between the stations

of Los Angeles, in the State of California, and Palm
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Springs, in said State, within the jurisdiction of this

court, or at any other time or at all, required or per-

mitted its certain conductor and employee, to wit,

Ben W. Lindley, to be and remain on duty as such

for a longer period than sixteen consecutive hours,

to wit, from the said hour of 1:30 o'clock A. M. on

said date to the hour of 6:50 o'clock P. M on said

date.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train No. 242, drawn by its

own locomotive engine No. 2549, said train being

then or there engaged in the movement of interstate

traffic. [55]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars, or

any other sum.

Defendant further says that the said movement

of said train was such that it complied with all the

requirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S SIXTEENTH
CAUSE OF ACTION, defendant admits, denies and

alleges as follows:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved
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March 4th, 1907, this defendant beginning at the

hour of 1:30 o'clock A. M., on February 24, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Palm
Springs, in said State, within the jurisdiction of this

court, or at any other time, or at all, required or

permitted its certain trainman and employee, to wit,

John T. Conley, to be and remain on duty as such

for a longer period that sixteen consecutive hours,

to wit, from the said hour of 1:30 o'clock A. M. on

said date to the hour of 6:50 o'clock P. M. on

said date.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train No. 242, drawn by its

own locomotive engine No. 2549, said train being

then or there engaged in the movement of interstate

traffic. [56]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars, or

any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S SEVEN-
TEENTH CAUSE OF ACTION, defendant admits,

denies and alleges as follows:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.
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Denies that in violation of the Act of Congress

known as ''An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the

hour of 1:30 o'clock A. M., on February 24, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Pahn

Springs, in said State, within the jurisdiction of this

court, or at any other time, or at all, required or per-

mitted its certain trainman and employee, to wit,

Bert F. Berry, to be and remain on duty as such

for a longer period than sixteen consecutive hours,

to wit, from the said hour of 1:30 o'clock A. M. on

said date to the hour of 6:50 o'clock P. M. on said

date.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train No. 242, drawn by its

own locomotive engine No. 2549, said train being

then or there engaged in the movement of inter-

state traffic. [57]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars, or

any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S EIGH-
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TEENTH CAUSE OF ACTION, defendant admits,

denies and alleges as follows:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress

known as *'An Act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

[March 4th, 1907, this defendant beginning at the

hour of 1:30 o'clock A. M., on February 24, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Palm

Springs, in said State, within the jurisdiction of this

court, or at any other time, or at all, required or per-

mitted its certain trainman and employee, to wit,

James M. Jordon, to be and remain on duty as such

for a longer period than sixteen consecutive hours,

to wit, from the said hour of 1:30 o'clock A. M. on

said date to the hour of 6:50 o'clock P. M. on said

date.

Defendant denies that said employee, while so re-

required or permitted to be or remain on duty as

aforesaid, was engaged in or connected with the

movement of this defendant's train No. 242, drawn

by its own locomotive engine No. 2549, said train

being then or there engaged in the movement of

interstate traffic. [58]i

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars ($500)

or any other sum.

Defendant further says that the said movement
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of said train was such that it complied with all the

requirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S NINE-

TEENTH CAUSE OF ACTION, defendant admits,

denies and alleges as follows:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress

known as "An Act to promote the safety of em-

ployees and travelers upon railroads by limiting

the hours of service of employees thereon," ap-

proved March 4th, 1907, this defendant beginning

at the hour of 1:55 o'clock A. M., on March 8, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California and Indio,

in said State, within the jurisdiction of this court,

or at any other time or at all, required or permitted

it certain engineer and employee, to wit, Charles

H. Winters, to be and remain on duty as such for

a longer period than sixteen consecutive hours, to

wit, from the said hour of 1:55 o'clock A. M. on said

date to the hour of 7:00 o'clock P. M. on said date.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train No. 1st 242 drawn
by its own locomotive No. 2617 said train being

then or there engaged in the movement of interstate

commerce. [59]

Defendant therefore says that it is not liable to
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to the plaintiff in the sum of five hundred dollars

($500) or any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the

requirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S TWEN-
TIETH CAUSE OF ACTION, defendant admits,

denies and alleges as follows:

Defendant admits that it a common carrier en-

gaged in interstate commerce by railroad in the

State of California.

Denies that in violation of the Act of Congress

known as ''An act to promote the safety of em-

ployees and travelers upon railroads by limiting the

hours of service of employees thereon," approved

March 4th, 1907, this defendant beginning at the

hour of 1:55 o'clock A. M. on March 8, 1914, upon

its line of railroad at and between the stations of

Los Angeles, in the State of California and Indio,

m said State, within the jurisdiction of this court,

or at any other time or at all, required or permitted

its certain fireman and employee, to wit, Wayland

Ross, to be and remain on duty as such for a longer

period than sixteen consecutive hours, to wit, from

the said hour of 1:55 o'clock A. M. on said date to

the hour of 7:00 o'clock P. M. on said date.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as

aforesaid, was engaged in or connected with the

movement of this defendant's train No. 1st 242



The Southern Pacific Company. 59

drawn by its own locomotive No. 2617 said train be-

ing then or there engaged in the movement of inter-

state commerce. [60]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars

($500) or any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S TWENTY-
FIRST CAUSE OF ACTION, defendant admits, de-

nies and alleges as follows:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress

known as ''An Act to promote the safety of em-

ployees and travelers upon railroads by limiting

the hours of service of employees thereon," ap-

proved March 4th, 1907, this defendant beginning

at the hour of 1:55 o'clock A. M. on March 8, 1914,

upon its Line of railroad at and between the stations

of Los Angeles, in the State of California and Indio,

in said State, within the jurisdiction of this court,

or at any other time or at all, required or permitted

its certain conductor and employee, to wit: U. G.

Gibson, to be and remain on duty as such for a

longer period than sixteen consecutive hours, to wit,

from the said hour of 1:55 o'clock A. M. on said date

to the hour of 7:00 o'clock P. M. on said date.

Defendant denies that said employee, while so
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required or permitted to be or remain on duty as

aforesaid, was engaged in or connected with the

movement of this defendant's train No. 1st 242

drawn by its own locomotive No. 2617 said train be-

ing then or there engaged in the movement of inter-

state commerce. [61]

Defendant therefore says that it is not liable to the

plaintiff in the sum of five hundred dollars ($500)

or any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S 22d CAUSE
OF ACTION, defendant admits, denies and alleges

as follows

:

Defendant admits that it is a common carrier

engaged in interstate commerce by railroad in the

State of California.

Denies that in violation of the Act of Congress

known as "An Act to promote safety of employees

and travelers upon railroads by limiting the hours

of service of employees thereon," approved March

4th, 1907, this defendant beginning at the hour of

1:55 o'clock A. M. on March 8, 1914, upon its line

of railroad at and between the stations of Los An-

geles, in the State of California and Indio, in said

State, within the jurisdiction of this court, or at any

other time or at all, required or permitted its cer-

tain trainman and employee, to wit, W. M. Kinkade,

to be and remain on duty as such for a longer period

than sixteen consecutive hours, to wit, from the said
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hour of 1:55 o'clock A. M. on said date to the hour

of 7:00 o'clock P. M. on said date.

Defendant denies that said employee, while so

required or permitted to be or remain on duty as

aforesaid, was engaged in or connected with the

movement of this defendant's train No. 1st 242

drawn by its own locomotive No. 2617 said train

being then or there engaged in the movement of in-

terstate commerce. [62]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars

($500) or any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time if its

operation.

FOR ANSWER TO PLAINTIFF'S TWENTY-
THIRD CAUSE OF ACTION, defendant admits,

denies and alleges as follows:

Defendant admits that it a common carrier en-

gaged in interstate commerce by railroad in the

State of Cahfornia.

Denies that in violation of the Act of Congress

known as "An Act to promote safety of employees
and travelers upon railroads by limiting the hours

of service of employees thereon," approved March
4th, 1907, this defendant beginning at the hour of

1:55 o'clock A. M. on March 8, 1914 upon its line

of railroad at and between the stations of Los An-
geles, in the State of California and Indio, in said

State, within the jurisdiction of this court, or at

any other time or at all, required or permitted its
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certain trainman and employee, to wit, C. S. Court-

ney, to be and remain on duty as such for a longer

period than sixteen consecutive hours, to wit. from

the said hour of 1 :55 o 'clock A. M. on said date to

the hour of 7:00 o'clock P. M. on said date.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as

aforesaid, was engaged in or connected with the

movement of this defendant's train No. 1st 242

drawn by its own locomotive No. 2617 said train be-

ing then or there engaged in the movement of in-

terstate commerce. [63]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars

($500) or any other sum.

Defendant further says that the said movement

of said train was such that it complied with all the

requirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S TWENTY-
FOURTH CAUSE OF ACTION, defendant admits,

denies and alleges as follows

:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of Cahfomia.

Denies that in violation of the Act of Congress

known as "An Act to promote safety of employees

and travelers upon railroads by limiting the hours of

service of employees thereon," approved March 4th,

1907, this defendant beginning at the hour of 1:55

o'clock A. M. on March 8, 1914 upon its line of

railroad at and between the stations of Los An-
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geles, in the State of California and Indio, in said

State, within the jurisdiction of this court, or at

any other time or at all, required or permitted its

certain trainman and employee, to wit, R. M.

Sutherland to be and remain on duty as such for a

longer period than sixteen consecutive hours, to wit,

from the said hour of 1:55 o'clock A. M. on said date

to the hour of 7:00 o'clock P. M. on said date.

Defendant denies that said employee, while so

required or permitted to be or remain on duty as

aforesaid, was engaged in or connected with the

movement of this defendant's train No. 1st 242

drawn by its own locomotive No. 2617 said train be-

ing then or there engaged in the movement of in-

terstate commerce. [64]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars ($500)

or any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S TWENTY-
FIFTH CAUSE OF ACTION, defendant admits,

denies and alleges as follows

:

Defendant admits that it a common carrier en-

gaged in interstate commerce by railroad in the

State of California.

Denies that in violation of the Act of Congress

known as ''An Act to promote safety of employees

and travelers upon railroads by limiting the hours

of service of employees thereon," approved March
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4th, 1907, this defendant beginning at the hour of

7:30 o'clock P. M. on March 12, 1914, upon its line of

railroad at and between the stations of Los Angeles

in the State of California and Indio, in said State,

within the jurisdiction of this court, or at any other

time or at all, required or permitted its certain en-

gineer and emploj^ee, to wit, E. J. Danfelser, to be

and remain on duty as such for a longer period than

sixteen consecutive hours, to wit, from the said

hour of 7:30 o'clock P. M, on said date to the hour

of 12:25 o'clock P. M. on March 13, 1914.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the move-

ment of this defendant's train No. 516 drawn by its

own locomotive No. 2711 said train being then or

there engaged in the movement of interstate com-

merce. [65]

Defendant therefore says that it is not liable to the

plaintiff in the sum of five hundred dollars ($500)

or any other sum.

Defendant further says that the said movement of

said train was such that it complied wdth all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S TWENTY-
SIXTH CAUSE OF ACTION, defendant admits,

denies and alleges as follows

:

Defendant admits that it is a common (farrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress
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known as *'An Act to promote safety of employees

and travelers upon railroads by limiting the hours of

service of employees thereon," approved March 4th,

1907, this defendant beginning at the hour of 7:30

o'clock P. M. on March 12, 1914, upon its line of rail-

road at and between the stations of Los Angeles, in

the State of California and Indio, in said State,

within the jurisdiction of this court, or at any other

time or at all, required or permitted its certain fire-

man and employee, to wit, O. L. McConnell, to be and

remain on duty as such for a longer period than six-

teen consecutive hours, to wit, from the said hour of

7:30 o'clock P. M., on said date to the hour of 12:25

o'clock P. M. on March 13, 1914.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the movement

of this defendant's train No. 516 drawn by its own

locomotive No. 2711, said train being then or there

engaged in the movement of interstate commerce.

[66]

Defendant therefore says that it is not liable to the

plaintiff in the sum of five hundred dollars ($500)

or any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S TWENTY-
SEVENTH CAUSE OF ACTION, defendant ad-

mits, denies and alleges as follows

:

Defendant admits that it is a common carrier en-
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gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress

known as "An Act to promote safety of employees

and travelers upon railroads by limiting the hours

of service of employees thereon," approved March

4th, 1907, this defendant beginning at the hour of

7:30 o'clock P. M. on March 12, 1914, upon its line

of railroad at and between the stations of Los An-

geles, in the State of California and Indio, in said

State, within the jurisdiction of this court, or at any

other time or at all, required or permitted its certain

conductor and employee, to wit, U. G. Gibson, to be

and remain on duty as such for a longer period than

sixteen consecutive hours, to wit, from the said hour

of 7:30 o'clock P. M. on said date to the hour of

12 :25 o'clock P. M. on March 13, 1914.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the movement

of this defendant's train No. 516 drawn by its o^vn

locomotive No. 2711, said train being then or there

engaged in the movement of interstate commerce.

.[67]

Defendant therefore says that it is not liable to the

plaintiff in the sum of five hundred dollars ($500)

or any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S TWENTY-
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EIGHTH CAUSE OF ACTION, defendant admits,

denies and alleges as follows

:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California,

Denies that in violation of the Act of Congress

known as ''An Act to promote safety of employees

and travelers upon railroads by limiting the hours

of service of employees thereon," approved March

4th, 1907, this defendant, beginning at the hour of

7:30 o'clock P. M., on March 12, 1914, upon its line

of railroad at and between the stations of Los An-

geles, in the State of California, and Indio, in said

State, within the jurisdiction of the court, or at any

other time or at all, required or permitted its certain

trainman and employee, to wit, W. M. Kinkade, to

be and remain on duty as such for a longer period

than sixteen consecutive hours, to wit, from the said

hour of 7 :30 o 'clock P. M., on said date to the hour

of 12 :25 o'clock P. M. on March 13th, 1914.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the movement

of this defendant's train No. 516 drawn by its ovrai

locomotive No. 2711, said train being then or there

engaged in interstate commerce. [68]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars ($500)

or any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.
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FOR ANSWER TO PLAINTIFF'S TWENTY-
NINTH CAUSE OF ACTION, defendant admits,

denies and alleges as follows

;

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California.

Denies that in violation of the Act of Congress

known as "An Act to promote safety of employees

and travelers upon railroads by limiting the hours

of service of employees thereon," approved March

4th, 1907, this defendant, beginning at the hour of

7:30 o'clock P. M., on March 12, 1914, upon its line

of railroad at and between the stations of Los An-

geles, in the State of California, and Indio, in said

State, within the jurisdiction of the court, or at any

other time or at all, required or permitted its certain

trainman and employee, to wit, C. S. Courtney, to be

and remain on duty as such for a longer period than

sixteen consecutive hours, to wit, from the said hour

of 7:30 o'clock P. M., on said date to the hour of

12 :25 o'clock P. M. on March 13th, 1914.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the movement

of this defendant's train No. 516 drawn by its own

locomotive No. 2711, said train being then or there

engaged in interstate commerce. [60]

Defendant therefore says that it is not liable to

the plaintiff in the sum of five hundred dollars ($500)

or any other sum.
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Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

FOR ANSWER TO PLAINTIFF'S THIR-
TIETH CAUSE OF ACTION, defendant admits,

denies and alleges as follows

:

Defendant admits that it is a common carrier en-

gaged in interstate commerce by railroad in the State

of California,

Denies that in violation of the Act of Congress

known as ''An Act to promote safety of employees

and travelers upon railroads by limiting the hours

of service of employees thereon," approved March

4th, 1907, this defendant, beginning at the hour of

7:30 o'clock P. M., on March 12, 1914, upon its line

of railroad at and between the stations of Los An-

geles, in the State of California, and Indio, in said

State, within the jurisdiction of the Court, or at any

other time or at all, required or permitted its cer-

tain trainman and employee, to wit, R. M. Suther-

land, to be and remain on duty as such for a longer

period than sixteen consecutive hours, to wit, from

the said hour of 7:30 o'clock P. M., on said date, to

the hour of 12 :25 o'clock P. M. on March 13th, 1914.

Defendant denies that said employee, while so re-

quired or permitted to be or remain on duty as afore-

said, was engaged in or connected with the movement
of this defendant's train No. 516 drawn by its own
locomotive No. 2711, said train being then or there en-

gaged in interstate commerce. [70]

Defendant therefore says that it is not liable to
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the plaintiff in the sum of five hundred dollars ($500)

or any other sum.

Defendant further says that the said movement of

said train was such that it complied with all the re-

quirements of the laws in force at the time of its

operation.

WHEREFORE, defendant prays that plaintiff

take nothing by this action, and that it recover its

costs herein expended, and for such other and fur-

ther relief as it may be justly entitled to in the prem-

ises.

HENRY T. GAGE,
W. I. GILBERT,

Attorneys for Defendant.

State of California,

County of Los Angeles,

W. I. Gilbert, being first duly sworn, deposes and

says : That I am one of the attorneys for the defend-

ant, Southern Pacific Company, in the above-entitled

action; that I have read the within and foregoing

Answer and know the contents thereof, and that the

same is true of my own knowledge except as to those

matters which are therein stated upon information

or belief, and as to those matters, I believe it to be

true.

That he makes this verification for the reason that

the officers of said corporation are absent from the

Coimty of Los Angeles, State of California.

W. L GILBERT.
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Subscribed and sworn to before me this the 4th day

of June, A. D. 1915.

[Seal] C. F. CABLE,
Notary Public, in and for the County of Los An-

geles, State of California. [71]

[Endorsed] : Original. No. 345-Civil. In the

United States District Court, Southern District of

California, Southern Division. United States of

America, Plaintiff, vs. Southern Pacific Company,

Defendant. Answer. Service of the within An-

swer is hereby admitted this 4th day of June, 1915.

Clyde R. Moody, Asst. U. S. Atty., Attorney for

Plaintiff. Filed June 4, 1915. Wm. M. Van Dyke,

Clerk. By R. S. Zimmerman, Deputy Clerk. Henry

T. Gage & W. I. Gilbert, 1208^10 Merchants Nat'l

Bank Bldg., Sixth and Spring Streets, Los Angeles,

Cal., Attorneys for Defendant. [72]

In the District Court of the United States, in and]

for the Southern District of California, South-

ern Division.

No. 345—CIVIL.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

tion,

Defendant.

Amended Answer.

Defendant, by leave of Court first had and ob-
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tained, answers the declaration of plaintiff as fol-

lows, to wit

:

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant, beginning

at the hour of five o'clock A. M., of February 2, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, and within the jurisdiction of this

court, required or permitted its engineer, R. N.

Richardson, to be or remain on duty longer than six-

teen consecutive hours, to wit, from the hour of five

o'clock A. M. of said date to the hour of nine o'clock

and fifty minutes (9.50) P. M. of said date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other sum. [73]

3. Further answering, defendant alleges that the

employee named in said count went on duty in the

service of defendant at 5:45 A. M. of February 2,

1914, in charge of defendant's train, as alleged in

plaintiff's complaint, and proceeded in charge of

said train to the station of Colton, California, at

which time said employee was given a full and abso-

lute release, during which time he was not called upon

to perform any duty in connection with his service

as trainman, but was permitted to follow the sugges-

tions of himself; that he was entirely relieved from

the performance of any duty in connection with
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his employment by said defendant for a period

of one hour and thirty minutes; that said sta-

tion at Colton is equipped with a restroom;

that the trains operated by the employee named

Herein as soon as they reach the yards at Col-

ton, are delivered to the yard crews and all work in

connection with said trains is performed by crews en-

tirely independent of the crews of which said Rich-

ardson was a member.

11.

For answer to plaintiff's second cause of action

herein, defendant admits, denies, and alleges as fol-

lows :

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers thereon," approved

March 4, 1907, the said defendant, beginning at the

hour of five o'clock A. M. on February 2, 1914, upon

its line of railroad at and between the stations of Los

Angeles, in the State of California, and Indio, in

said State, within the jurisdiction of this court, or

at any other time or at all, required or permitted its

certain fireman, and employee, to wit, H. G. Dor-

rance, to be and remain on duty as such for a longer

period of sixteen consecutive [74] hours, to wit,

from the hour of five o'clock A. M. of said date to

the hour of 9 :50 P. M. of said date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other sum.

3. Further answering, defendant alleges that the
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employees named in said count were on duty in tlie

service of defendant at 5:45 A. M. of February 2,

1914, in the capacity of fireman on said train, as al-

leged in plaintiff's complaint, and proceeded thereon

to the station of Colton, California, at which time

said employee was given a full and absolute release,

during which time he was not called upon to perform

any duty in connection with his service as fireman,

or in any other capacity but was permitted to follow

the suggestions of himself; that he was entirely re-

lieved from the performance of any duty in connec-

tion with his employment by said defendant for a

period of one hour and thirty minutes ; that said sta-

tion at Colton is equipped with a restroom ; that the

trains operated by the employee named herein as

soon as they reach the yards at Colton, are delivered

to the yard crews and all work in connection with

said trains is performed by crews entirely independ-

ent of the crews of which said Dorranee was a mem-
ber.

III.

For answer to plaintiff's third cause of action

herein, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant, [75]

beginning at the hour of five o'clock A. M., of Febru-

ary 2, 1914, upon its line of railroad at and between

the stations of Los Angeles, in the State of Califor-
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nia, and Indio, in said State, and within the jurisdic-

tion of this court, required or permitted its con-

ductor, U. G. Gibson, to be or remain on duty longer

than sixteen consecutive hours, to wit, from the hour

of five o'clock A. M. of said date to the hour of nine

o'clock and fifty minutes P. M. of said date.

2. Defendant denies that by reason of the alleged

violation of said act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that the

employee named in said count went on duty in the

service of defendant at 9:45 A. M. of February 2,

1914, in charge of defendant's train, as alleged in

plaintiff's complaint, and proceeded in charge of

said train to the station of Colton, California, at

which time said employee was given a full and abso-

lute release, during which time he was not called upon

to perform any duty in connection with his service

as conductor, but was permitted to follow the sugges-

tions of himself ; that he was entirely relieved from

the performance of any duty in connection with his

emplojnuent by said defendant for a period of one

hour and thirty minutes ; that said station at Colton

is equipped with a restroom; that the trains operated

by the employee named herein as soon as they reach

the yards at Colton, are delivered to the yard crews

and all work in connection with said trains is per-

formed by crews entirely independent of the crews

of which said Gibson was a member. [76]

IV.

For answer to plaintiff's fourth cause of action
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herein, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by lim-

iting the hours of service of employees thereon,"

approved March 4, 1907, the said defendant, begin-

ning at the hour of five o'clock A. M., of February 2,

1911", upon its lines of railroad at and between the

stations of Los Angeles, in the State of California,

sltlSl Xndio, in said State, within the jurisdiction of

this court, or at any other time or at all, required on

permitted it certain trainman and employee, to wit,

W. M. Kinkade, to be and remain on duty as such

for a longer period than sixteen consecutive hours,

to wit, from the hour of five o'clock A. M. of said

date to the hour of 9 :50 P. M. of said date.

2. Defendant denies that by reason of the alleged

violation of said act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other sum.

3. Further answering, defendant alleges that the

employee named in said count went on duty in the

service of defendant at 9:45 A. M. of February 2,

1914, in the capacity of trainman on defendant's

train, as alleged in plaintiff's complaint, and pro-

ceeded on said train to the station of Colton, Cali-

fornia, at which place said employee was given a full

and absolute release, during which time he was not

[77] called upon to perform' any duty in connection

with his service as conductor, but was permitted to

follow the suggestions of himself; that he was en-
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tirely relieved from the performance of any duty in

connection with his employment by defendant for a

period of one hour and tliirty minutes; that said

station at Colton is equipped with a restroom that

the trains operated by the employee named herein as

soon as they reach the yards at Colton, are delivered

to the yardcrews and all work in connection with said

trains is performed by crews entirely independent of

the crews of which said Gibson was a member. [78]

V.

For answer to plaintiff's fifth cause of action

herein, defendant admits, denies, and alleges as fol-

lows :

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by lim^

iting the hours of service of employees thereon,"

approved March 4, 1907, the said defendant, begin-

ning at the hour of five o'clock A. M., of February 2,

1914, upon its lines of railroad at and between the

stations of Los Angeles, in the State of California,

and Indio, in said State, within the jurisdiction of

this court, or at any other time or at all, required or

permitted it certain trainman and employee, to wit,

C. S. Courtney, to be and remain on duty as such for

a longer period than sixteen consecutive hours, to

wit, from the hour of five o'clock A. M. of said date

to the hour of 9 :50 P. M. of said date.

2. Defendant denies that by reason of the alleged

Violation of said act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other sum.
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S. Further answering, defendant alleges that the

employee named in said count went on duty in the

service of defendant at 9:45 A. M. of February 2,

1914, in the capacity of trainman on defendant's

train, as alleged in plaintiff's complaint, and pro-

ceeded on said train to the station of Colton, Cali-

fornia, at which place said employee was given a full

and absolute release, during which time he was not

[79] called upon to perform any duty in connec-

tion with his service as conductor, but was permitted

to follow the suggestions of himself ; that he was en-

tirely relieved from the performance of any duty in

connection with his employment by defendant for a

period of one hour and thirty minutes; that said

station at Colton is equipped mth a restroom; that

the trains operated by the employee named herein as

soon as they reach the yards at Colton, are delivered

to the yard crews and all work in connection with said

trains is performed by crews entirely independent

of the crews of which said Gibson was a member.

[80]

VI.

For answer to plaintiff's sixth cause of action

herein, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by lim-

iting the hours of service of employees thereon,"

approved March 4, 1907, the said defendant, begin-

ning at the hour of five o'clock A. M., of February 2,

1914, upon its lines of railroad at and between the
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stations of Los Angeles, in the State of California,

and Indio, in said State, within the jurisdiction of

this court, or at any other time or at all, required or

permitted it certain trainman and employee, to wit,

Elmer Waitman, to be and remain on duty as such

for a longer period than sixteen consecutive hours,

to wit, from the hour of five o'clock A. M. of said

date to the hour of 9 :50 P. M. of said date.

2. Defendant denies that by reason of the alleged

violation of said act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other sum.

3. Further answering, defendant alleges that the

employee named in said count went on duty in the

service of defendant at 9:45 A. M. of February 2,

1914, in the capacity of trainman on defendant's

train, as alleged in plaintiff's complaint, and pro-

ceeded on said train to the station of Colton, Cali-

fornia, at which place said employee was given a full

and absolute release, during which time he was not

[81] called upon to perform any duty in connec-

tion with his service as conductor, but was permitted

to follow the suggestions of himself ; that he was en-

tirely relieved from the performance of any duty in

connection with his employment by defendant for a

period of one hour and thirty minutes; that said

station at Colton is equipped with a restroom; that

the trains operated by the employee named herein

as soon as they reach the yards at Colton, are deliv-

ered to the yard crews and all work in connection

with said trains is performed by crews entirely inde-

pendent of the crews of which said Gibson was a

member. [82]
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For answer to plaintiff's seventh cause of action

herein, defendant admits, denies, and alleges as fol-

lows :

1. Defendant denies that in violation of the Act

of Congress known as ''An Act to promote the

safeiy of employees and travelers upon railroads by

Jimffing the hours of service of employees thereon,
'

'

approved March 4, 1907, the said defendant begin-

ning at the hour of 3 :10 A. M. of February 22, 1914,

upon its line of railroad at and between the stations

of Indio, in the State of California, and Los Angeles,

in said State, within the jurisdiction of this court,

required or permitted its certain engineer and em-

ployee, to wit, Chas. O. Wine, to be and remain on

duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 3 :10 o'clock

A. M. on said date, to the hour of 8 :40 o'clock P. M.

on said date.

2. Defendant denies that by reason of the alleged

violation of said act of Congress, defendant is liable

to plaintiff in the sum- of five hundred ($500) dollars,

or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on duty

in the service of defendant at 3 :10 A. M. of February

22, 1914, in the capacity of engineer on defendant's

train, as alleged in plaintiff's complaint, and pro-

ceeded on said train to the station of Colton, Califor-

nia, at which place said employee was given a full and

absolute release, during which time he was not called

upon to perform any duty in connection with his

service as engineer [83] but was permitted to



The Southern Pacific Company. 81

follow the suggestions of himself; that he was en-

tirely relieved from the performance of any duty in

connection with his employment by defendant for a

period of one hour and thirty minutes ; that said sta-

tion at Colton is equipped with a restroom ; that the

trains upon which the employee named herein was

employed as soon as they reach the yards at Colton,

are delivered to the yard crews and all work in con-

nection with said trains is performed by crews en-

tirely independent of the crews of which said Chas.

O. Wine was a member.

4. And for a second and further defense, defend-

ant alleges that all of the operation of the defend-

ant's train, was interfered with by an unprecedented

rainfall, which so injured and damaged defendant's

tracks that it was impossible for said defendant to

operate its trains in such manner as to comply with

the rules and regulations relative to the sixteen-hour

law; that said flood was unexpected, was an act of

God, and could not in any manner be guarded against

by this defendant. [84]

VIII.

' For answer to plaintiff's eighth cause of action

herein, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant beginning

at the hour of 3 :10 A. M. of February 22, 1914, upon

its line of railroad at and between the stations of
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Indio, in the State of California, and Los Angeles,

in said State, within the jurisdiction of this court,

required or permitted its certain fireman and em-

ployee, to wit, P. T. Sherley, to he and remain on

duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 3 :10 o'clock

A. M. on said date, to the hour of 8:40 o'clock P. M.

on said date.

2. Defendant denies that hy reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sirni of five hundred ($500) dollars,

or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on duty

in the service of defendant at 3 :10 A. M. of February

22, 1914, in the capacity of fireman on defendant's

train, as alleged in plaintiff's complaint, and pro-

ceeded on said train to the station of Colton, Califor-

nia, at which place said employee was given a full and

absolute release, during which time he was not called

upon to perform any duty in connection with his ser-

vice as fireman [85] but was permitted to follow

the suggestions of himself; that he was entirely re-

lieved from the performance of any duty in connec-

tion with his employment by defendant for a period

of one hour and thirtj^ minutes that said station at

Colton is equipped with a restroom; that the trains

upon which the employee named herein was employed

as soon as they reach the yards at Colton, are deliv-

ered to the yard crews and all work in connection

witE said trains is performed by crews entirely inde-
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pendent of the crews of which said P. T. Sherley was

a member.

4. And for a second and further defense, defend-

ant alleges that all of the operation of the defend-

ant's train was interfered with by an unprecedented

rainfall, which so injured and damaged defendant's

tracks that it was impossible for said defendant to

operate its trains in such manner as to comply with

the rules and regulations relative to the sixteen-hour

law that said flood was unexpected was an act of

God, and could not in any manner be guarded against

by this defendant. [86],

IX.

For answer to plaintiff's ninth cause of action

herein, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that in violation of the Act

of Congress known as ''An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant beginning

at the hour of 3 :10 A. M. of February 22, 1914, upon

its line of railroad at and between the stations of

Indio, in the State of California, and Los Angeles,

in said State, within the jurisdiction of this court,

required or permitted its certain conductor and em-

ployee to wit, 'U. G. Gibson, to be and remain on duty

as such for a longer period than sixteen consecutive

hours, to wit, from said hour of 3:10 o'clock A. M.

on said date, to the hour of 8 :40 o 'clock P. M. on said

date.

2. Defendant denies that by reason of the alleged
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violation of said act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on duty

in the service of defendant at 3 :10 A. M. of February

22, 1914, in the capacity of conductor on defendant's

train, as alleged in plaintiff's complaint, and pro-

ceeded on said train to the station of Colton, Califor-

nia, at which place said employee was given a full

andTHjsolute release during which time he was not

called upon to perform any duty in connection with

his service as conductor [87], but was permitted to

follow the suggestions of himself; that he was en-

tirely relieved from' the performance of any duty in

connection with his emplojrment by defendant for a

period of one hour and thirty minutes; that said

station at Colton is equipped with a restroom; that

the trains upon which the employee named herein was

employed as soon as they reach the yards at Colton,

are delivered to the yard crews and all work in con-

nection with said trains is performed by crews en-

tirely independent of the crews of which said U. G.

Gibson was a member.

4. And for a second and further defense, defend-

ant alleges that all of the operation of the defendant's

train, was interfered with by an unprecedented rain-

fall, which so injured and damaged defendant's

tracks that it was impossible for said defendant to

operate its trains in such manner as to comply with

the rules and regulations relative to the sixteen-hour

law; that said flood was unexpected, was an act of
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God, and could not in any manner be guarded against

by this defendant. [88]

X.

For answer to plaintiff's tenth cause of action

herein, defendant admits, denies, and alleges as fol-

lows :

1. Defendant denies that in violation of the Act

of Congress known as ''An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant beginning

'at the hour of 3:10 o'clock A. M. of February 22,

1914, upon its line of railroad at and between the

stations of Indio, in the State of California, and Los

Angeles, in said State, within the jurisdiction of this

court required or permitted its certain trainman and

employee, to wit, W. M. Kinkade, to be and remain

on duty as such for a longer period than sixteen con-

secutive hours to wit, from said hour of 3:10 o'clock

A. M. on said date, to the hour of 8:40 o'clock P. M.

on said date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five himdred ($500) dollars,

or in any other sum.

• 3. Further answering, defendant alleges that the

employee named in said cause of action went on duty

in the service of defendant at 3:10 o'clock A. M. of

February 22, 1914, in the capacity of trainman on

defendant's train, as alleged in plaintiff's complaint,

and proceeded on said train to the station of Colton,

California, at which place said employee was given
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a full and absolute release, during time time lie was

not called upon to perform any duty in connection

witli [89], his service as trainman, but was per-

mitted to follow the suggestions of himself; that he

was entirely relieved from* the performance of any

duty in connection with his employment by defend-

ant for a period of one hour and thirty minutes ; that

said station at Colton is equipped with a restroom;

that the trains upon which the employee named

herein was employed as soon as they reach the yards

at Colton are delivered to the yard crews and all work

in connection with said trains is performed by crews

entirely independe<i of the crews of which said W. M.

Kinkade was a member.

4. For a second and further defense, defendant

alleges that all of the operation of the defendant's

train was interfered with by an unprecedented rain-

fall, which so injured and damaged defendant's

tracks that it was impossible for said defendant to

operate its trains in such manner as to comply with

the rules and regulations relative to. the sixteen-hour

law; that said flood was unexpected, was an Act of

God, and could not in any manner be guarded against

by this defendant. [90]

XI.

For answer to plaintiff's XI cause of action herein,

defendant admits, denies, and alleges as follows

:

1. Defendant denies that in violation of the Act

of Congress known as ''An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant beginning
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iat the hour of 3:10 o'clock A. M. of February 22,

1914, upon its line of railroad at and between the

stations of Indio, in the State of California, and Los

Angeles, in said State, within the jurisdiction of this

teourt, required or permitted its certain trainman and

employee, to wit, J. E. Pettijohn, to be and remain

on duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 3 :10 o 'clock

A. M. on said date, to the hour of 8:40 o'clock P. M.

On said date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other s^xm.

3. Further answering, defendant alleges that the

employee named in said cause of action went on duty

in the service of defendant at 3 :10 o 'clock A. M. of

February 22, 1914, in the capacity of trainman on

defendant's train, as alleged in plaintiff's complaint,

and proceeded on said train to the station of Colton,

California, at which place said employee was given

a full and absolute release, during time time he was

not called upon to perform any duty in connection

with [91], his service as trainman, but was per-

mitted to follow the suggestions of himself; that he

was entirely relieved from the performance of any

duty in connection with his employment by defend-

ant for a period of one hour and thirty minutes ; that

said slation at Colton is equipped with a restroom;

that the trains upon which the employee named

herein was employed as soon as they reach the yards

at Colton are delivered to the yard crews and all work
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in connection with said trains is performed by crews

entirely independecZ of the crews of which said Petti-

john was a member.

4. Por a second and further defense, defendant

alleges that all of the operation of the defendant's

train, was interfered with by an unprecedented rain-

fall, which so injured and damaged defendant's

tracks that it was impossible for said defendant to

operate its trains in such manner as to comply with

the rules and regulations relative to the sixteen-hour

law; that said flood was unexpected, was an act of

God, and could not in any manner be guarded against

by this defendant. [92]

XII.

For answer to plaintiff's XII cause of action

herein, defendant admits, denies, and alleges as fol-

lows :

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

prove3^ March 4, 1907, the said defendant beginning

at the hour of 3:10 o'clock A. M. of February 22,

1914, upon its line of railroad at and between the

stations of Indio, in the State of California, and Los

Angeles, in said State, within the jurisdiction of this

court, required or permitted its certain trainman

and employee, to wit, T. F. McBurney, to be and re-

main on duty as such for a longer period than sixteen

consecutive hours, to wit, from said hour of 3:10

o'clock A. M. on said date, to the hour of 8:40 o'clock

P. M. on said date.
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2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other sum.

3. Purther answering, defendant alleges that the

employee named in said cause of action went on duty

in the service of defendant at 3:10 o'clock A. M. o"f

February 22, 1914, in the capacity of trainman on

defendant's train, as alleged in plaintiff's complaint,

and proceeded on said train to the station of Colton,

California, at which place said employee was given

a full and absolute release, during time time he was

not called upon to perform any duty in connection

with [93] his service as trainman, but was per-

mitted to follow the suggestions of himself; that he

was entirely relieved from the performance of any

duty in connection with his employment by defend-

ant for a period of one hour and thirty minutes ; that

said station at Colton is equipped with a restroom;

that the trains upon which the employee named

herein was employed as soon as they reach the yards

at Colton are delivered to the yard crews and all work

in connection with said trains is performed by crews

entirely independecZ of the crews of which said Mc-

Burney was a member.

4. For a second and further defense, defendant

alleges that all of the operation of the defendant's

train, was interfered with by an unprecedented rain-

fall, which so injured and damaged defendant's

tracks that it was impossible for said defendant to

operate its trains in such manner as to comply with

the rules and regulations relative to the sixteen-hour
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law that said flood was unexpected, was an act of

God, and could not in any manner be guarded against

by this defendant. [94]

XIII.

For answer to plaintiff's thirteenth cause of action

herein, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limit-

ing tlie hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant, beginning

at the hour of 1:30 o'clock A. M. on February 24,

1914, upon its line of railroad at and between the

stations of Los Angeles, in the State of California,

and Palm Springs, in said State, within the juris^

diction of this court, required or permitted its certain

engineer and employee, to wit, Chas. H. Winters, to

be and remain on duty as such for a longer period

than sixteen consecutive hours, to wit, from said

hour of 1 :30 o 'clock A. M. on said date, to the hour

of 6:50 o'clock P. M. on said date.

' 2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on duty

in the service of defendant at 1:30 o'clock A. M. of

said date in the capacity of engineer and proceeded

with said train to the station of Colton, California,



The Southern Pacific Company. 91

at which time said employee was given a full and

absolute release, during which time he was not called

upon to perform any duty in connection with his ser-

vice as trainman; but was permitted to follow the

suggestions of himself ; that he was entirely relieved

from the performance of [95] any duty in con-

nection with his employment by said defendant for

a period of one hour and twenty minutes; that said

station of Colton is equipped with a restroom ; that

the trains operated by the employee named herein as

soon as they reach the yards at Colton, are delivered

to the yard crews and all work in connection with

said trains is performed by crews entirely independ-

ent of the crews of which said employee was a mem-

ber. [96]

XIV.
For answer to plaintiff's fourteenth cause of action

herein, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that in violation of the Act

of Congress known as ''An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant, beginning

at the hour of 1:30 o'clock A. M. on February 24,

1914, upon its line of railroad at and between the

stations of Los Angeles, in the State of California,

and Palm Springs, in said State, within the juris-

diction of this court, required or permitted its certain

fireman and employee, to wit, Geo. E. H^tchison, to

be and remain on duty as such for a longer period

than sixteen consecutive hours, to wit, from said hour
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of 1 :30 o'clock A. M. on said date,. to the hour of 6 :50

o'clock P. M. on said date.

2. Defendant denies that by reason of the alleged-

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on duty

in the service of defendant at 1:30 o'clock A. M. of

said date in the capacity of fireman and proceeded

rwith said train to the station of Colton, California,

at wHch time said employee was given a full and

absolute release, during which time he was not called

tipon to perform any duty in connection with his ser-

vice as trainman; but was permitted to follow the

suggestions of himself ; that he was entirely relieved

from the performance of [97] any duty in connec-

tion with his employment by said defendant for a

/period of one hour and twenty minutes; that said

station of Colton is equipped with a restroom; that

the trains operated by the employee named herein

as soon as they reach the yards at Colton, are deliv-

ered to the yard crews and all work in connection

with said trains is performed by crews entirely inde-

pendent of the crews of which said employee was a

member. [98]

XV.
For answer to plaintiff's fifteenth cause of action

herein, defendant admits, denies, and alleges as fol-

lows :

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the safety
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of employees and travelers upon railroads by limit-

ing fHe hours of service of employees thereon," ap-

.proved March 4, 1907, the said defendant, beginning

at the hour of 1:30 o'clock A. _M. on February 24,

1914, upon its line of railroad at and between the

stations of Los Angeles, in the State of California,

and Palm Springs, in said State, within the juris-

diction of this court, required or permitted its certain

conductor and employee, to wit, Be. W. Lindley, to

be and remain on duty as such for a longer period

than sixteen consecutive hours, to wit, from said hour

of 1 :30 o'clock A. M. on said date, to the hour of 6 :50

o'clock P. M. on said date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on duty

in the service of defendant at 1:30 o'clock A. M. of

said date in the capacity of conductor and proceeded

with said train to the station of Colton, California,

at which time said employee was given a full and

absolute release, during which time he was not called

upon lo perform any duty in connection with his ser-

vice as trainman; but was permitted to follow the

suggestions of himself ; that he was entirely relieved

from the performance of [99] any duty in con-

nection wdth his employment by said defendant for a

period of one hour and twenty minutes; that said

station of Colton is equipped with a restroom ; that

the trains operated by the employee named herein
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as soon as they reach the yards at Colton, are deliv-

ered to the yard crews and all work in connection

with said trains is performed by crews entirely inde-

pendent of the crews of which said employee was a

member. [100]

XVI.

For answer to plaintiff's sixteenth cause of action,

defendant admits, denies, and alleges as follows:

1. Defendant denies that in violation of the act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant, beginning

at the hour of 1:30 o'clock A. M., on February 24,

1914, upon its line of railroad at and between the

stations of Los Angeles, in the State of California,

and Palm Springs, in said State, within the jurisdic-

tion of this court, required or permitted its certain

trainman and employee, to wit, John T. Conley,

to be and remain on duty as such for a longer period

than sixteen consecutive hours, to wit, from said

hour of 1:30 o'clock A. M. on said date, to the hour

of 6:50 o'clock P. M. on said date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that

the employee named in said cause of action went

on duty in the service of defendant at 1:30 o'clock

A. M. of said date in the capacity of trainman and

proceeded with said train to the station of Colton,
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California, at which time said employee was given

a full and absolute release, during which time he

was not called upon to perform any duty in connec-

tion with his service as trainman, but was permitted

to follow the suggestions of himself; that he was

entirely relieved from the performance of any duty

in [101] connection with his employment by said

defendant for a period of one hour and twenty min-

utes ; that said station of Colton is equipped with a

restroom; that the trains operated by the employee

named herein, as soon as they reach the yards at

Colton, are delivered to the yard crews and all work

in connection with said trains is performed by crews

entirely independent of the crews of which said

employee was a member. [102]

XVII.

For answer to plaintiff's seventeenth cause of ac-

tion, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that in violation of the act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant, beginning

at the hour of 1 :30 o 'clock A. M., on February 24,

1914, upon its line of railroad at and between the

stations of Los Angeles, in the State of California,

and Palm Springs, in said State, within the jurisdic-

tion of this court, required or permitted its certain

trainman and employee, to wit, Bert F. Perry,

to be and remain on duty as such for a longer period

than sixteen consecutive hours, to wit, from said
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hour of 1:30 o'clock A. M. on said date, to the hour

of 6:50 o'clock P. M. on said date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that

the employee named in said cause of action went

on duty in the service of defendant at 1:30 o'clock

A. M. of said date in the capacity of trainman and

proceeded with said train to the station of Colton,

California, at which time said employee was given

a full and absolute release, during which time he

was not called upon to perform any duty in connec-

tion with his service as trainman, but was permitted

to follow the suggestions of himself ; that he was en-

tirely relieved from the performance of any duty in

[103] connection with his employment by said

defendant for a period of one hour and twenty min-

utes; that said station of Colton is equipped with a

restroom; that the trains operated by the employee

named herein, as soon as they reach the yards at

Colton, are delivered to the yard crews and all work

in connection with said trains is performed by crews

entirely independent of the crews of which said em-

ployee was a member. [104]

XVIII.

For answer to plaintiff's eighteenth cause of ac-

tion, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that in violation of the act

of Congress known as
'

'An Act to promote the safety
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of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant, beginning

at the hour of 1:30 o'clock A. M., on February 24,

1914, upon its line of railroad at and between the

stations of Los Angeles, in the State of California,

and Palm Springs, in said State, within the jurisdic-

tion of this court, required or permitted its certain

trainman and employee, to wit, James J. Jordan,

to be and remain on duty as such for a longer period

than sixteen consecutive hours, to wit, from said

hour of 1:30 o'clock A. M. on said date, to the hour

of 6:50 o'clock P. M. on said date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that

the employee named in said cause of action went

on duty in the service of defendant at 1:30 o'clock

A. M. of said date in the capacity of trainman and

proceeded with said train to the station of Colton,

California, at which time said employee was given

a full and absolute release, during which time he

was not called upon to perform any duty in connec-

tion with his service as trainman, but was permitted

to follow the suggestions of himself ; that he was en-

tirely relieved from the performance of any duty in

[105] connection with his employment by said

defendant for a period of one hour and twenty min-

utes; that said station of Colton is equipped with a

restroom; that the trains operated by the employee
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named herein, as soon as they reach the yards at

Colton, are delivered to the yard crews and all work

in connection with said trains is performed by crews

entirely independent of the crews of which said em-

ployee was a member. [106]

XIX.

For answer to plaintiff's nineteenth cause of ac-

tion, defendant admits, denies, and alleges as follows

:

1. Defendant denies that in violation of the act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limiting

the hours of service of employees thereon," approved

March 4, 1907, said defendant, beginning at the hour

of 1:55 o'clock A. M. on March 8, 1914, upon its line

of railroad at and between the stations of Los Angeles

in the State of California, and Indio, in said State,

within the jurisdiction of this court, required or per-

mitted its certain engineer and employee, to wit,

Chas. H. Winters, to be and remain on duty as such

for a longer period than sixteen consecutive hours,

'to wit, from said hour of 1:55 o'clock A. M. on said

date, to the hour of 7:00 o'clock P. M. on said date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that

the employee named in said cause of action went

on duty in the service of defendant at 1 :55 A. M.

of said date in the capacity of engineer and

proceeded with said train to the station of Colton,

California, at which place said employee was given
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a full and absolute release, during which time he

was not called upon to perform any duty in connec-

tion with his service as engineer, but was permitted

to follow the suggestions of himself ; that he was en-

tirely relieved from the performance [107] of

any duty in connection with his employment by said

defendant for a period of one hour and twenty min-

utes ;
that said station of Colton is equipped with a

restroom; that the trains operated by the employee

named herein as soon as they reach the yards at Col-

ton, are delivered by the yard crews and all work in

connection with the said trains is performed by crews

entirely independent of the crews of which said em-

ployee was a member. [ 108]

For answer to plaintiff's twentieth cause of ac-

tion, defendant admits, denies, and alleges as fol-

lows :

1. Defendant denies that in violation of the act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant, beginning

at the hour of 1:55 o'clock A. M. on March 8, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, within the jurisdiction of this court,

required or permitted its certain fireman and em-

ployee, to wit, Wayland Ross, to be and remain on

duty as such for a longer period than sixteen consecu-

tive hours, to wit, from said hour of 1:55 o'clock



100 The United States of America vs.

A. M. on said date, to the hour of 7:00 o'clock P. M.

on said date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that

the employee named in said cause of action went

on duty in the service of defendant at 1:55 A. M.

of said date in the capacity of fireman and pro-

ceeded with said train to the station of Colton,

California, at which place said employee was given

a full and absolute release, during v^^hich time he

was not called upon to perform any duty in connec-

tion with his service as fireman, but was permitted

to follow the suggestions of himself; that he was en-

tirely relieved from the performance [109] of

any duty in connection with his employment by said

defendant for a period of one hour and twenty min-

utes; that said station of Colton is equipped with a

restroom; that the trains operated by the employee

named herein as soon as they reach the yards at Col-

ton, the delivered by the yard crews and all work in

connection with the said trains is performed by crews

entirely independent of the crews of which said em-

ployee was a member. [110]

XXI.

For answer to plaintiff's twenty-first cause of ac-

tion, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that in violation of the act

of Congress known as "An Act to promote the safety
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3f employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, the said defendant, beginning

at the hour of 1:55 o'clock A. M. on March 8, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, within the jurisdiction of this court,

required or permitted its certain conductor and em-

ployee, to wit, U. G. Gibson, to be and remain on duty

as such for a longer period than sixteen consecutive

hours, to wit, from said hour of 1:55 o'clock A. M.

on said date, to the hour of 7 :00 o'clock P. M. on said

date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that

the employee named in said cause of action went

on duty in the service of defendant at 1 :55 A. M. of

said date in the capacity of conductor and proceeded

with said train to the station of Colton, California,

at which place said employee was given a full and

absolute release, during which time he was not called

upon to perform any duty in connection with his

service as conductor, but was permitted to follow the

suggestions of himself; that he was entirely re-

lieved from the performance [111] of any duty

in connection with his employment by said defendant

for a period of one hour and twenty minutes; that

said station of Colton is equipped with a restroom;

that the trains operated by the employee named
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herein as soon as they reach the yards at Colton, are

delivered by the yard crews and all work in connec-

tion with the said trains is performed by crews en-

tirely independent of the crews of which said em-

ployee was a member. [112]

xxn.
For answer to plaintiff's XXII cause of action,

defendant admits, denies, and alleges as follows

:

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the

safety of employees and travelers upon railroads by

limiting the hours of service of employees thereon,"

approved March 4, 1907, said defendant, beginning

at the hour of 1:55 o'clock A. M. on March 8, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, within the jurisdiction of this court,

required or permitted its certain trainman and em-

ployee, to wit, W. M. Kinkade, to be and remain on

duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 1:55 o'clock

A. M. on said date, to the hour of 7 :00 P. M. on said

date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on
duty in the service of trainman and proceeded with

said train to the station of Colton, California, at

which place said employee was given a full and ab-
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solute release, during which time he was not called

upon to perform any duty in connection with his

service as trainman but was permitted to follow

the suggestions of himself; that he was entirely

relieved from the performance of [113] any duty

in connection with his employment by said defend-

ant for a period of one hour and twenty minutes;

that said station of Colton is equipped with a rest-

room; that the trains operated by the employee

named herein as soon as they reached the yards at

Colton, are delivered to the yard crews and all work

in connection with the said trains is performed by

crews entirely independent of the crews of which

said employee was a member. [114]

XXIII.

For answ^er to plaintiff's XXIII cause of action,

defendant admits, denies, and alleges as follows:

1. Defendant denies that in violation of the Act

of Congress known as *'An Act to promote the

safety of employees and travelers upon railroads

by limiting the hours of service of employees

thereon," approved March 4, 1907, said defendant,

beginning at the hour of 1:55 o'clock A. M. on

March 8, 1914, upon its line of railroad at and be-

tw^een the stations of Los Angeles, in the State of

California, and Indio, in said State, within the jur-

isdiction of this court, required or permitted its

certain trainman and employee to wit, C. S. Courtney

to be and remain on duty as such for a longer period

than sixteen consecutive hours, to wit, from said

hour of 1:55 o'clock A. M. on said date, to the hour

of 7:00 P. M. on said date.
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2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on

duty in the service of trainman and proceeded with

said train to the station of Colton, California, at

which place said employee was given a full and ab-

solute release, during which time he was not called

upon to perform any duty in connection with his

service as trainman but was permitted to follow

the suggestions of himself; that he was entirely

relieved from the performance of [115] any duty

in connection with his employment by said defend-

ant for a period of one hour and twenty minutes;

that said station of Colton is equipped with a rest-

.
room; that the trains operated by the employee

named herein as soon as they reached the yards at

Colton, are delivered to the yard crews and all work

in connection with the said trains is performed by

crews entirely independent of the crews of which

said employee was a member. [116]

XXIV.

For answer to plaintiff's XXIV cause of action,

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the

safety of employees and travelers upon railroads

by Umiting the hours of service of employees

thereon," approved March 4, 1907, said defendant,

beginning at the hour of 1:55 o'clock A. M. on

March 8, 1914, upon its line of railroad at and be-
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t^Yeell the stations of Los Angeles, in the State of

California, and Indio, in said State, within the jur-

isdiction of this court, required or permitted its

certain trainman and employee, to wit, R. M. Suther-

land to be and remain on duty as such for a longer

period than sixteen consecutive hours, to wit, from

said hour of 1:55 o'clock A. M. on said date, to the

hour of 7:00 P. M. on said date.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on

duty in the service of trainman and proceeded with

said train to the station of Colton, California, at

which place said employee was given a full and ab-

solute release, during which time he was not called

upon to perform any duty in connection with his

service as trainman but was permitted to follow

the suggestions of himself; that he was entirely

relieved from the performance of [117]' any duty

in connection with his employment by said defend-

ant for a period of one hour and twenty minutes;

that said station of Colton is equipped with a rest-

room; that the trains operated by the employee

named herein as soon as they reached the yards at

Colton, are delivered to the yard crews and all work

in connection with the said trains is performed by

crews entirely independent of the crews of which

said employee was a member. [118]
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XXV.
For answer to plaintiff's XXV cause of action,

herein, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that in violation of the Act

of Congress known as "An Act to promote the

safety of employees and travelers upon railroads

by limiting the hours of service of employees

thereon," approved March 4, 1907, said defendant,

beginning at the hour of 7:30 o'clock P. M. on

March 12, 1914, upon its line of railroad at and be-

tween the stations of Los Angeles, in the State of

California, and Indio, in said State, within the jur-

isdiction of this court, required and permitted its

certain engineer and employee, to wit, E. J. Danfel-

ser to be and remain on duty as such for a longer

period than sixteen consecutive hours, to wit, from

said hour of 7:30 o'clock P. M. on said date, to the

hour of 12:25 o'clock P. M. on March 13, 1914.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on

duty in the service of defendant at 7 :30 o 'clock P. M.

of said date in the capacity of engineer and proceeded

with said train to the station of Colton, California, at

which place said employee was given a full and ab-

solute release, during which time he was not called

upon to perform any duty in connection with his

service as engineer but was permitted to follow the
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suggestions [119] of himself; that he was entirely

relieved from the performance of any duty in connec-

tion with his employment by said defendant for a

period of one hour; that said station of Colton is

equipped with a restroom ; that the trains operated by

the employee named herein as soon as they reaced the

yards at Colton, are delivered to the yard crews and

all work in connection with the said trains is per-

formed by crews entirely independent of the crews

of which said employee was a member. [120]

XXVI.
For answer to plaintiff's XXVI cause of action

herein, defendant admits, denies, and alleges as fol-

lows :

1. Defendant denies that in violation of the Act

of Congress known as ''An Act to promote the

safety of employees and travelers upon railroads

by limiting the hours of service of employees

thereon," approved March 4, 1907, said defendant,

beginning at the hour of 7:30 o'clock P. M. on

March 12, 1914, upon its line of railroad at and be-

tween the stations of Los Angeles, in the State of

California, and Indio, in said State, within the jur-

isdiction of this court, required and permitted its

certain fireman and employee, to wit, 0. 0. McCon-

nell, to be and remain on duty as such for a longer

than sixteen consecutive hours, to wit, from said

hour of 7:30 o'clock P. M., on said date, to the hour

of 12:25 o'clock P. M. on March 13, 1914.

2. Defendant denies that by reason of the alleged

violation of said Act of Congress, defendant is liable



108 The United States of America vs.

to plaintiff in the sum of five hundred ($500) dol-

lars, or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on

duty in the service of defendant at 7:30 o'clock P.

M. of said date in the capacity of fireman and pro-

ceeded with said train to the station of Colton, Cali-

fornia, at which place said employee was given a

full and absolute release, during which time he was

not called upon to perform any duty in connection

with his service as fireman, but was permitted to

follow the suggestions [121] of himself; that he

was entirely relieved from the performance of any

duty in connection with his employment by said

defendant for a period of one hour; that said station

of Colton is equipped with a restroom; that the

trains operated by the employee named herein, as

soon as they reach the yards at Colton, are deliv-

ered to the yard crews and all work in connection

with the said trains is performed by crews entirely

independent of the crews of which said employee was

a member. [122]

XXVII.

For answer to plaintiff's XXVII cause of action

herein, defendant admits, denies, and alleges as fol-

lows :

1. Defendant denies that, in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, said defendant, beginning at

the hour of 7:30 o'clock P. M. on March 12, 1914,
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upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, within the jurisdiction of this court,

required and permitted its certain conductor and

employee, to wit, U. G. Gibson, to be and remain on

duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 7:30 o'clock

P. M. on said date, to the hour of 12:25 o'clock P. M.,

on March 13, 1914.

2. Defendant denies that, by reason of the al-

leged violation of said Act of Congress, defendant is

liable to plaintiff in the sum of five hundred ($500)

dollars, or in any other sum.

3. Further answering, defendant alleges that the

employee named in said cause of action went on

duty in the service of defendant at 7:30 o'clock P.

M., of said date in the capacity of conductor and pro-

ceeded with said train to the station of Colton, Cali-

fornia, at which place said employee was given a full

and absolute release, during which time he was not

called upon to perform any duty in connection with

his service as conductor, but was permitted to follow

the suggestions [123] of himself; that he was en-

tirely relieved from the perfomance of any duty in

connection with his employment by said defendant

for a period of one hour; that said station of Colton

is equipped with a restroom; that the trains operated

by the employee named herein, as soon as they reach

the yards at Colton, are delivered to the yard

crews and all work in connection with the said trains

is performed by crews entirely independent of the

crews of which said employee was a member. [124]
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XXVIII.
For answer to plainti:ff's twenty-eighth cause of

action, defendant admits, denies, and alleges as fol-

lows:

1. Defendant denies that, in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, said defendant, beginning at

the hour of 7:30 o'clock P. M. on March 12, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, within the jurisdiction of this court,

required and permitted its certain trainman and

employee, to wit, W. M. Kinkade, to be and remain

on duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 7 :30 o 'clock

P. M. on said date, to the hour of 12 :25 o'clock P. M.

on March 13, 1914.

2. Defendant denies that, by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other amount.

3. Further answering, defendant alleges that the

employee named in said cause of action, went on duty

in the service of defendant at 7:30 o'clock P. M. of

said date in the capacity of trainman and proceeded

with said train to the station of Colton, California,

at which place said employee was given a full and

absolute release, during which time he was not called

upon to perform any duty in connection with his ser-

vice as trainman, but was permitted to follow the
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[125]. suggestions of himself; that he was entirely

relieved from the performance of any duty in con-

nection with his employment by said defendant for

a period of one hour ; that said station of Colton is

equipped with a restroom; that the trains operated

by the employee named herein as soon as they reach

the yards at Colton, are delivered to the yard crews

and all work in connection with the said trains is per-

formed by crews entirely independent of the crews

of which said employee was a member. [126]

XXIX.
For answer to plaintiff's twenty-ninth cause of

action, defendant admits, denies, and alleges as fol-

lows :

1. Defendant denies that, in violation of the Act

of Congress known as *'An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, said defendant, beginning at

the hour of 7:30 o'clock P. M. on March 12, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, within the jurisdiction of this court,

required and permitted its certain trainman and

employee, to wit, C. S. Courtney, to be and remain on

duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 7 :30 o 'clock

P.M.
2. Defendant denies that, by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other amount.



112 The United States of America vs.

3. Further answering, defendant alleges that the

employee named in said cause of action, went on duty

in the service of defendant at 7:30 o'clock P. M. of

said date in the capacity of trainman and proceeded

with said train to the station of Colton, California,

at which place said employee was given a full and

absolute release, during which time he was not called

upon to perform any duty in connection with his

service as trainman, hut was permitted to follow the

[127] suggestions of himself; that he was entirely

'relieved from the performance of any duty in connec-

tion with his employment by said defendant for a

period of one hour; that said station of Colton is

equipped with a restroom; that the trains operated

by the employee named herein as soon as they reach

the yards at Colton, are delivered to the yard crews

and all work in connection with the said trains is

performed by crews entirely independent of the

crews of which said employee was a member. [128]

XXX.
For answer to plaintiff's thirtieth cause of action,

defendant admits, denies, and alleges as follows:

1. Defendant denies that, in violation of the Act

of Congress known as "An Act to promote the safety

of employees and travelers upon railroads by limit-

ing the hours of service of employees thereon," ap-

proved March 4, 1907, said defendant, beginning at

the hour of 7:30 o'clock P. M. on March 12, 1914,

upon its line of railroad at and between the stations

of Los Angeles, in the State of California, and Indio,

in said State, within the Jurisdiction of this court,

required and pcraiitted its certain trainman and
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employee, to wit, R. M. Southerland, to be and remain

'on duty as such for a longer period than sixteen con-

secutive hours, to wit, from said hour of 7 :30 o 'clock

P. M.

2. Defendant denies that, by reason of the alleged

violation of said Act of Congress, defendant is liable

to plaintiff in the sum of five hundred ($500) dollars,

or in any other amount.

3. Further answering, defendant alleges that the

employee named in said cause of action, went on duty

in the service of defendant at 7:30 o'clock P. M. of

said date in the capacity of trainman and proceeded

with said train to the station of Colton, California,

at which place said employee was given a full and

absolute release, during which time he was not called

upon to perform any duty in connection with his

service as trainman, but was permitted to follow the

[129] suggestions of himself; that he was entirely

relieved from the performance of any duty in con-

nection with his employment by said defendant for a

period of one hour; that said station of Colton is

equipped with a restroom; that the trains operated

by the employee named herein as soon as they reach

the yards at Colton, are delivered to the yard crews

and all w^ork in connection with the said trains is per-

formed by crews entirely independent of the crews of

which said employee was a member. [130]

WHEREFORE, defendant prays that plaintiff

take nothing by this action, and that it recover its

costs herein expended, and for such other and fur-
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tlier relief as it may be justly entitled to in the prem-

ises.

HENEY T. GAGE,
W. I. GILBERT,

Attorneys for Defendant.

State of California,

County of Los Angeles,—ss.

W. I. Gilbert, being first duly sworn, deposes and

says : I am one of tbe attorneys for defendant in the

above-entitled action; that I have read the within

and foregoing answer, know the contents thereof, and

that the same is true of my own knowledge except as

to those matters and things which are therein stated

tipon information or belief, and as to those matters

and things, I believe it to be true.

That he makes this verification for the reason that

the officers of said corporation are absent from the

county of Los Angeles, State of California.

W. L GILBERT.

Subscribed and sworn to before me this 22d day

of October, 1915.

[Seal] C. E. CABLE,
Notary Public in and for the County of Los Angeles,

State of California. [131]

[Endorsed] : Original. No. 345—Civil. In the

United States District Court, Southern District of

California, Southern Division. The United States

of America, Plaintiff, vs. Southern Pacific Company,

a Corporation, Defendant. Amended Answer. Ser-

vice of the within Amended Answer is hereby ad-

mitted this 23 day of October, 1915. Roscoe F.
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Walter, Attorney for Plaintiff. Filed Oct. 25, 1915.

Wm. M. Van Dyke, Clerk. By Floyd S. Sisk, Dep-

uty Clerk. Henry T. Gage and W. I. Gilbert,

1208-10 Merchants Nat'l Bank Bldg., Sixth and

Spring Streets, Los Angeles, Gal., Attorneys for De-

fendant. [132]

In the District Court of the United States, in and

for the Southern District of California, South-

ern Division.

No. 345—CIVIL.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY,
Defendant.

Demurrer.

Comes now the plaintiff, United States Attorney,

by its attorney, Albert Schoonover, Esquire, United

States Attorney for the Southern District of Cali-

fornia, and demurs to paragraph IV of defendant's

answer as to counts 7, 8, 9, 10, 11 and 12 of plaintiff's

petition, for the reason that the facts and statements

therein contained are not sufficient in law to consti-

tute a defense to plaintiff's causes of action contained

in said counts of said petition for the following rea-

sons, to wit:

1st . That said paragraph IV does not allege that

the alleged excess service was the result of the unpre-

cedented rainfall and flood, set forth in said para-

graph of defendant's answer.
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2^. That said paragraph IV does not allege the

date or dates on which said unprecedented rainfall

^nd flood occurred.

3d. That said paragraph lY does not allege that

said rainfall and flood occurred subsequent to the

time of the departure of the crew in charge of de-

fendant's train Extra [133], 2765, on February

27, 1914, from Los Angeles, in the State of Califor-

nia, and that such rainfall and flood could not have

been foreseen by the carrier, its officers and agents

in charge of said crew at the time said crew left Los

Angeles on February 27, 1914.

ALBERT SCHOONOVER,
United States Attorney.

ROBERT O'CONNOR,
Assistant U. S. Attorney.

ROSCOE F. WALTER,
Special Assistant to the United States Attorney.

[Endorsed] : No. 345—Civil. In the District

Court of the United States for the South. Dist. of

California, Southern Division. United States of

Ainerica, Plaintiff, vs. Southern Pacific Company,

Defendant. Demurrer. Filed Oct. 25, 1915. Wm.
M. Van Dyke, Clerk. By Floyd S. Sisk, Deputy.

[134]
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In the District Court of the United States^ Southern

District of California, Southern Division.

No. 345—CIVIL.

UNITED STATES OF AMERICA,
Plaintife,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion),

Defendant.

Defendant's Second Amended Answer to the Ninth

Cause of Action in Plaintiff's Complaint.

Comes now the defendant. Southern Pacific Com-

pany, leave of the Court being first had and obtained

and files this its Second Amended Answer to the

Ninth Cause of Action in plaintiff's complaint and

for such cause of action, admits, denies, and alleges

as follows

:

1. Defendants adopts all of those paragraphs in

its First Amended Answer, the same as if set out in

full in this amendment.

. 2. And defendant further alleges as follows : That

on the 19th, 20th, 21st and 22d days of February,

A. D. 1914, a heavy and imprecedented rainfall oc-

curred in the vicinity of the territory covered by the

Southern Pacific Company's tracks between the city

of Los Angeles and the city of Colton ; that because

and as a direct result of said rainfall, all of the

track, roadbed and other track equipment of the de-

fendant. Southern Pacific Company, became soft and

uncertain and it was [135] impossible for this de-
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fendant to know, with any degree of certainty the

exact time within which any number of miles could

be made over said track ; that the said unprecedented

flood was an act of God, and the exact condition of

the track, roadway and roadbed of the defendant

company could not be ascertained or known by said

defendant, nor could the exact time which would be

necessary to operate a train over said damaged track

be foreseen ; that it became and was necessary at the

time and after the said trains left said terminal for

the employees of said company to exercise their own

best judgment, after being immediately upon the

track, as to the length of time to be consumed by

them, between given points, or the speed to be trav-

eled by defendant's trains.

And defendant further alleges that any delay

which occurred in the operation of the trains men-

tioned in said count of plaintiff's complaint, could not

have been foreseen or guarded against by the defend-

ant company, because of the fact that it could not be

ascertained at any given point on said track, the

length of time which would be consumed in reaching

another given point.

HENRY T. GAGE and

W. I. GILBERT,
Attorneys for Defendant.

[Endorsed]: No. 345—Civil. In the United

States District Court, Southern District of Califor-

nia, Southern Division. United States of America,

Plaintiff, vs. Southern Pacific Company, a Corpora-

tion, Defendant. Defendant 's Second Amended An-

swer to the Ninth Count of Plaintife's Complaint.
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Copy of the within Answer is hereby admitted 27th

day of October, 1915. Albert Schoonover, R. F.

Walter, Attorneys for Plaintiff. Filed Oct. 27, 1915.

Wm. M. Van Dyke, Clerk. By R. S. Zimmerman,

Deputy Clerk. Henry T. Gage & W. I. Gilbert,

1208-10 Merchants Nat'l Bank Bldg., Sixth and

Spring Streets, Los Angeles, Cal., Attorneys for

Defendant. [136]

In the District Court of the United States, Southern

District of California, Southern Division.

No. 345—CIVIL.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

tion,

Defendant.

Defendant's Second Amended Answer to the Ninth

Count in Plaintiff's Complaint.

Comes now the defendant. Southern Pacific Com-

pany, leave of the Court being first had and obtained,

and files this its second Amended Answer to the

ninth cause of action of plaintiff's complaint, and

for such amendment, admits, denies and alleges as

follows

:

For a second, separate and further defense to said

ninth cause of action, defendant alleges that on the

19th, 20th, 21st and 22d days of February, A. D.

1914, a heavy and unprecedented rainfall occurred in

the vicinity of the territory covered by the Southern
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Pacific Company's tracks between the city of Los

Angeles, and the city of Colton ; that because and as

a direct result of said rainfall, all of the track, road-

bed and other track equipment of the defendant

Southern Pacific Company, became soft and uncer-

tain, and it was impossible for this defendant to

know, with any degree of certainty, the exact time

within which any number of miles could be made

over said track ; that the said unprecedented flood was

an act of God, and the exact condition of the track,

roadway and roadbed of the defendant could not

be ascertained or known by said defendant company,

1[137] nor could the exact time which would be

necessary to operate a train over said damaged track

be foreseen ; that it became and was necessary at the

time and after the said trains left said terminal for

the employees of said company to exercise their own

best judgment, after being immediately upon the

track, as to the length of time to be consumed by

them, between given points, or the speed to be trav-

eled by defendant's trains.

And defendant further alleges that any delay which

occurred in the operation of the train mentioned in

said count of plaintiff's complaint, could not have

been foreseen or guarded against by the defendant

company, because of the fact that it would not be

ascertained at any given point on said track, the

length of time which would be consumed in reaching

another given point.

HENRY T. GAGE and

W. I. GILBERT,
Attorneys for Defendant.
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[Endorsed] : Original. No. 345-Civil. In the

United States District Court, Southern District of

California, Southern Division. United States of

America, Plaintiff, vs. Southern Pacific Company,

a Corporation, Defendant. Defendant's Second

Amended Answer to the Ninth Count of Plaintiff's

Complaint. Filed Oct. 25th, 1915. Wm. M. Van
Dyke, Clerk. By Floyd S. Sisk, Deputy Clerk.

Henry T. Gage and W. I. Gilbert, 1208-10 Mer-

chants Nat'l. Bank Bldg., Sixth and Spring Streets,

Los Angeles, CaL, Attorneys for Defendant. [138]

In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 345—CIVIL.

UNITED STATES OF AMERICA, i

Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY,
Defendant.

Demurrer to Second Amended Answer.

Comes now the plaintiff. United States Attorney,

by its attorney Albert Schoonover, Esquire, United

States Attorney for the Southern District of Cali-

fornia, and demurs to paragraphs two and three of

the defendant's second amended answer to the

seventh, eighth, ninth, tenth, eleventh and twelfth

-counts of the plaintiff's cause of action, for the

reason that the facts and statements therein con-
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tained are not sufficient in law to constitute a defense

to plaintiff 's causes of action contained in said counts

of said petition, for the following reasons

:

1st. That said paragraphs do not allege that the

alleged excess service was the result of the unpre-

cedented rainfall and flood that occurred on the dates

mentioned in said paragraphs, to wit, the 19th, 20th,

21st and 22d days of February, 1914.

2d. That said paragraphs show the date or dates

of said unprecedented rainfall and flood to have been

prior to the date on which defendant's train Extra

2765, Los Angeles to Indio on February 27, 1914.

[139]

3d. That said paragraphs two and three set up

facts and circumstances occurring prior to the date

of the departure of said train from Los Angeles, and

were known to the defendant, its officers and agents

in charge of said train at the time said train left the

terminal at Los Angeles and consequently do not con-

fstitute any casualty, unavoidable accident, act of

God, not known to the carrier and its officers or

agents in charge of said crew at the time said crew

left the terminal at Los Angeles.

ALBERT SCHOONOVER,
United States Attorney.

ROBERT O'CONNOR,
Assistant U. S. Attorney.

ROSCOE F. WALTER,
Special Assistant to the United States Attorney.

[Endorsed]: Original. No. 345—Civil. U. S.

Dist. Court, So. Dist. of Cal., So. Div. The United

Statse of America vs. Southern Pacific Co. Demur-
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rer. Filed Oct. 25, 1915. Wm. M. Van Dyke, Clerk.

By Floyd S. Sisk, Deputy Clerk. [140]

In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 345—CIVIL.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

tion,

Defendant.

Verdict.

We, the jury in the above-entitled cause, find in

favor of the defendant, Southern Pacific Company, a

corporation.

Los Angeles, Cal., Oct. 27, 1915.

GEO. F. GUY,
Foreman.

[Endorsed]: 345—Civ. U. S. Dist. Court, So.

Dist. Cal., So. Div. The United States of America,

vs. The Southern Pacific Company, a Corporation.

Verdict. Filed Oct. 27, 1915. Wm. M. Van Dyke,

Clerk. By Leslie S. Colyer, Deputy Clerk. [141]
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UNITED STATES OF AMERICA.

District Court of the United States, Southern Dis-

trict of California, Southern Division.

No. 345—CIVIL.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

THE SOUTHERN PACIFIC COMPANY, a Cor-

poration,

Defendant.

Judgment.

This cause coming on regularly on Thursday, the

21st day of October, 1915, being a day in the July

term, A. D. 1915, of the District Court of the United

States for the Southern District of California, South-

ern Division, to be tried by the Court and a jury to

be duly impanelled ; Roscoe P. Walter, Esq., Special

Assistant to the U. S. Attorney General, appearing

as counsel for the United States ; W. I. Gilbert, Esq.,

appearing as counsel for the Defendant ; and a jury

of twelve (12) men having been duly impanelled,

and the trial having been proceeded with on said

21st day of October, 1915, and the following 25th and

27th days of October, 1915; and oral and documen-

tary evidence having been received on behalf of the

respective parties ; and this cause having been argued

to the jury by respective counsel, and having, on said

27th day of October, 1915, been submitted to the jury

for its consideration, and the jury having thereafter,
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on said 27tli day of October, 1915, rendered the fol-

lowing verdict to wit: [142]

^^In the District Court of the United States, in and

for the Southern District of California, South-

ern Division.

No. 345—CIVIL.

THE UNITED STATES OP AMERICA,
Plaintiffs,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

tion,

Defendant.

Verdict.

We, the jury in the above-entitled cause, find in

favor of the defendant, Southern Pacific Company,

a corporation.

Los Angeles, Cal., Oct. 27, 1915.

GEO. F. GUY,
Foreman."

—and the Court having ordered that Judgment be

entered herein in accordance with said verdict

;

NOW, THEREFORE, by virtue of the law, and

by reason of the premises aforesaid, it is considered

by the Court that The United States of America,

Plaintiffs herein, take nothing by this, their action,

and that The Southern Pacific Company, a Corpora-

tion, defendant herein, go hereof without day.
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JUDGMENT ENTERED OCTOBER 30, 1915.

WM. M. VAN DYKE,
Clerk.

By Leslie S. Colyer,

Deputy Clerk.

[Endorsed] : No. 345—Civil. United States Dis-

trict Court, Southern District of California, South-

ern Division. The United States of America, vs.

The Southern Pacific Company. Copy of Judg-

ment. Filed Oct. 30, 1915. Wm. M. Van Dyke,

Clerk. By Leslie S. Colyer, Deputy Clerk. [143]

Instructions Given by the Court.

This is a civil action and not a criminal action.

The complaint is divided into thirty counts, or sep-

arate causes of action, each of v^hich alleges a sep-

arate violation of the Statute, which I will hereafter

refer to. The defendant, in its answer, has denied

certain allegations in the complaint. That is to say,

the defendant has denied that it has violated the law

in regard to keeping its employees on duty longer

than sixteen consecutive hours in any period of

twenty-four hours, or longer than sixteen hours in

•the aggregate in any twenty-four hour period.

As to the issues in the complaint denied by the an-

swer. The burden of proving the same is upon the

plaintiff. That is to say, the plaintiff must sustain

such allegations by a preponderance of the evidence.

A preponderance of the evidence does not mean most

of the witnesses or most evidence, but it means evi-

dence which satisfies you as to the weight thereof.
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In addition to the answer denying the allegations in

the complaint, the defendant has also pleaded as to

counts 7, 181, 9, 10, 11 and 12, a special answer, which

the defendant claims brings the case within the

proviso of the Statute which I will hereafter refer to.

The defendant alleges that the delay and the reten-

tion of the employees for the length of time they

were retained in service at the time in question, was

either caused by the act of God, or was the result

of a cause not known to the defendant or its officer

or agent at the time the employees left a terminal.

You need not consider this special answer until

you have first determined that the plaintiff has sus-

tained the burden of proving the facts alleged in the

complaint and denied by the answer. If you de-

termine primarily that the plaintiff has [144]

sustained the burden of proof concerning the facts

alleged in the complaint, then you may consider this

further or special answer of the defendant. In con-

sidering this further or special answer, the defendant

has to sustain the burden of proof. In other words,

if the plaintiff has sustained the burden of proof as

to the allegations in the complaint, and you have to

consider this special answer, then you must consider

whether or not the weight of the evidence pre-

ponderates in favor of this special answer.

You are instructed that by the term "act of God"
is meant those effects and occurrences which proceed

from natural causes and cannot be anticipated and

guarded against or resisted, such as unprecedented

storms or freshets, lightning, earthquake, etc. On
this defense, as I have heretofore stated to you, the
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defendant assumes the burden of proof to the extent

that it must prove by a preponderance of evidence

that the storm was of such violence and unpre-

cedented nature that no ordinary and reasonable

amount of care would have prevented the delay.

Therefore, if the plaintiff has established by a pre-

ponderance of the evidence that the defendant vio-

lated the hours of service law, as alleged in the com-

plaint, then the burden of the proof is upon the de-

fendant to prove by a preponderance of evidence that

the storm in question was of sufficient violence to

have caused the delay alleged in the complaint.

The defendant also claims that the retention of the

men in service was the result of the track being soft

by reason of the floods, and that it could not be fore-

seen before the men left the terminal that this delay

would occur. On that branch [145] of the an-

swer the defendant must also show by a preponder-

ance of the evidence that such was the fact, and that

such soft track was a cause not known to the defend-

ant or its officers or agents in charge of such em-

ployees at the time the said employees left the term-

inal, and it could not have been foreseen.

The law which the plaintiff claims the defendant

violated, in so far as it is necessary for you to con-

sider the same, is as follows

:

''That it shall be unlawful for any common

carrier, its officers or agents, subject to this Act

to require or permit any employee subject to

this Act to be or remain on duty for a longer

period than sixteen consecutive hours, and when-

ever any such employee of such common car-
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rier shall have been continuously on duty for

sixteen hours, he shall be relieved and not re-

quired or permitted again to go on duty until

he has had at least ten consecutive hours off

duty; and no such employee who has been on

duty sixteen hours in the aggregate in any

twenty-four-hour period, shall be required or

permitted to continue, or again go on duty with-

out having had at least eight consecutive hours

off duty."

There is a proviso in the law which reads as fol-

lows :

*' Provided, That the provisions of this Act

shall not apply in any case of casualty or un-

avoidable accident, or the act of God ; nor where

the delay was the result of a cause not known to

the carrier or its officer or agent in charge of

such employee at the time said employee left a

terminal, and which could not have been fore-

seen." [146]

You will see that the law contemplates two classes

of service as to the time employed—one class where

there are sixteen consecutive hours of labor within

a period of twenty-four hours. In such a case there

are ten consecutive hours off duty. The other class

of service is where there are sixteen hours of labor,

in the aggregate, in any twenty-four hour period, in

which case there must be eight consecutive hours off

duty. The law, therefore, contemplates that there

may be a class of service where there may be a break

in the service of a shorter duration than the pre-

scribed periods of rest of ten and eight hours, re-
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spectively. Where the service is for sixteen hours

in the aggregate in any twenty-four hour period, that

is where the service is not sixteen consecutive hours,

the off-duty periods must be such, between the

periods of service, that the employee may have a

reasonable opportunity for rest or recreation, as I

will more particularly point out to you hereafter.

The plaintiff claims that this case falls within the

first class above designated, while the defendant

claims that it falls within the second class. That is

to say, the defendant claims that the men were not

on duty more than sixteen hours in the aggregate in

the twenty-four hour period, while the plaintiff

claims the men were on duty more than sixteen con-

secutive hours, or sixteen hours in the aggregate in

a twenty-four hour period.

The plaintiff does not claim that the provision of

the law in regard to having ten consecutive hours oif

duty, was violated, nor that the defendant violated

the provision of the Act concerning eight hours off

duty, as above set forth. The defendant does not

claim that the period for which the employee was re-

leased from duty at Colton could either be counted as

a part of [147] the ten hours off duty or of the

eight hours off duty, as set forth in the" law. The

defendant contends that the time of release from

duty, at Colton, was such a break in the hours of

service that it brings the case within the second class

of cases where the hours of duty shall not be more

than sixteen hours in the aggregate, and claims that

there were not more than sixteen hours of duty per-
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formed by the employee, in the twenty-four hour

period.

Under the hours of Service Act, which has been

partially read to you, when several employees are

kept on duty beyond the specified time of sixteen

hours, a separate penalty is incurred for the deten-

tion of each employee, although by reason of the same

delay of a train.

Each overworked railway employee presents to-

wards the public a distinct source of danger, and a

distinct wrong to the employee.

The wrongful act, under the Statute, is not the

'delay of the train, but the retention of the employee

;

and the principle that under one act having several

consequences, which the law seeks to prevent there is

but one liability attached thereto, does not apply.

An employee who is waiting for the train to move,

and liable to be called, and who is not permitted to

go away, is on duty within the meaning of the hours

of Service Act.

The penalty under the Act, not being in the nature

of a compensation to the employee but punitive and

measured by the harm done, is to be determined by

the Judge, and not by the jury. So if you should

find for the plainti:ff you need not consider the

penalty. [148]

There may be cases where the release from duty

of an employee of a Railroad Company, is so brief,

or where the circumstances are such that the Judge

may say that the claim that the continuity of the

hours of service has been broken, would be a mere

sham and a pretense, and the Court would not recog-
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nize such a case as being a compliance with the law.

On the other hand, there may be cases where the re-

lease from service of the employee, is of such length

of time, and is surrounded by such circumstances that

the Court could say that no fair minded man could

dispute the statement that the employee had a fair

and reasonable opportunity for rest and recreation,

and that the law in such cases had been complied

'with. Then there may be other cases, where neither

of these extremes exist ; cases that occupy the middle

Aground between these extremes; cases where, al-

though there may not be any dispute as to the facts

of the case, it is necessary to apply the proven cir-

cumstances to the situation in order to determine

^whether or not the law has been complied with. I

have decided that this case occupies the third situ-

ation described. That is to say, it falls within that

twilight zone between the two extremes, as above de-

scribed. I therefore instruct you that you are to

^apply the probative facts and the proven circum-

stances in this case, to the situation, and determine

whether or not, during the time the employees were

released, they had a reasonable and fair opportunity

for rest and recreation.

In determining whether or not the men had a rea-

sonable opportunity for rest and recreation during

the time that they were released from duty, you shall

take into consideration all the facts and circum-

stances connected with such release ; whether it was

a release in good faith, and whether or not the [149]

men had, during the time they were released, a right

to do as they pleased ; whether they were masters of
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their own. time, and wlie~ther they really had a sub-

stantial and opportune period of rest. If you find,

as aforesaid, that the release from duty at Colton,

was a break in the hours of service, within the mean-

ing of the law as I have explained it to you, then

you should find for the defendant upon that issue,

but if, on the other hand, you should find that the

employees were not released in such a manner that

they were masters of their own time and did not have

a reasonable and fair opportunity for rest or recrea-

tion, you should find for the plaintiff upon that issue.

The parties have entered into a stipulation, in writ-

ing, concerning many facts involved in this case.

This stipulation will be handed to you for you to take

and to have with you during your consultation. This

stipulation, in so far as it covers the case, is binding

upon both parties and you cannot consider that any-

thing in it is erroneous. In addition to this stipula-

tion of facts, certain evidence has been introduced,

which you will consider in connection with such

stipulation, but you cannot regard such evidence as

being contrary to such stipulation.

[Endorsed] : No. 345—Civil. U. S. Dist. Court,

So. Dist. of Cal., So. Div. United States of America

vs. Southern Pacific Co. Instructions Given by the

Court. Filed Oct. 27, 1915. Wm. M. Van Dyke,

Clerk. By Floyd S. Sisk, Deputy Clerk. [150]
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'In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 345—CIVIL.

(UNITED STATES OP AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY,
Defendant.

Grovemment's Request for Instructions.

I.

You are instructed to find for the plaintiff on each

;of the first six causes of the plainti:ff's petition.

[151]

II.

You are instructed to find for the plaintiff on each

of the counts seven to twelve, inclusive, of the plain-

tiff's petition.

III.

You are instructed to find for the plaintiff on each

of the counts thirteen to eighteen, inclusive, of the

plaintiff's petition.

IV.

You are instructed to find for the plaintiff on each

of the counts nineteen to twenty-four, inclusive of

the plaintiff's petition.

5.

You are instructed to find for the plaintiff on each

of the counts twenty-five to thirty, inclusive, of plain-

tiff's petition. [152]
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6.

If you believe that the so-called releases at Colton.

'varying from one hour to one hour and thirty min-

utes were not in the nature of releases for a definite

and fixed time, you are instructed that such releases

did not break the continuity of the service of the

employees involved. A release for an indefinite

period, although it transpired that such period of in-

activity amounted to as much as one hour and thirty

minutes, did not break the continuity of service,

within the meaning of the statute.

7.

If you believe that when the crews involved

reached Colton they had not reached their terminal

or th€ end of their run, and that they still remained

the crews of their respective trains, and that the so-

called releases at said point were not for a definite

and 5xed period, you are instructed that such releases

did not effect a break in the continuity of their

service.

8.

For a release to constitute a break in the service,

it must be given before the period claimed begins, and

must be for a definite time. [153]

( 9.

A release to break the continuity of service must

be such that all the facts and surrounding circum-

stances will permit of the employees being absolutely

free to come and go at will, and not so restricted that

the complete enjoyment of such release may be ham-

pered by the fear that such employee may be wanted

by his employer at some particular place during each
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time of release for duty in connection with Ms regu-

lar work. It is not sufficient that the carrier state

to the employees that they are released and free to

'go wherever they choose, when the employee at the

' same time is given to understand that he shall keep

himself in readiness to respond whenever called for

or needed to resume regular duty.

10.

As to counts seven to twelve, inclusive, you are in-

structed that the heavy rains and unprecedented

floods occurring on the dates shown did not excuse

the carrier for keeping the employees involved on

duty in excess of sixteen hours.

11.

' You are instructed that for a casualty, unavoid-

able accident, or act of God to warrant service of

employees engaged in or connected with the move-

taient of trains in excess of sixteen hours, such cause

of delay must have arisen subsequent to the time such

employees left their initial terminal. [154]

12.

j
You are instructed that the bad condition of the

defendant's railroad track, bridges and roadbed on

February 27, 1914, due to the heavy rains and un-

precedented floods arising on February 18, 19, 20, 21

and 22, does not justify the defendant in keeping

on duty in excess of the sixteen-hour period a crew

who left their initial terminal at Los Angeles on said

day of February 27, 1914.

13.

You are instructed that if you find the defendant

guilty on the counts involved, you have nothing what-
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ever to do with the fixing of the amount of the pen-

alty for the violation; that the matter of assessing

the penalties is entirely for the consideration of the

Court, and your duty only is to find whether or nor

the employees made the basis of the various thirty

counts of the plaintiff's petition, were or were not

on duty in excess of sixteen hours.

ROSCOE F. WALTER,
Special Assistant to the United States Attorney.

[Endorsed] : No. 345—Civil. In the District

Court of the United States, for the South. Dist. of

California, Southern Division. United States of

America, Plaintiff, vs. Southern Pacific Company,

Defendant. Plaintiff's Request for Instructions.

Filed October 27, 1915. Wm. M. Van Dyke, Clerk.

By Floyd S. Sisk, Deputy. [155],

In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 345—CIVIL.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY,
Defendant.

Plaintiff's Motion for a New Trial.

Comes now the United States of America, by its

attorney Albert Schoonover, United States Attorney

for the Southern District of California, and moves
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that the verdict of the jury herein he vacated, and

that the judgment of the Court he set aside and a

new trial granted, for the following reasons

:

First. That said verdict of the jury is not sus-

tained hy sufficient evidence.

Second. There was no testimony to sustain said

verdict.

Third. That said verdict of the jury is contrary

to law.

Fourth. That said verdict of the jury is contrary

to the law and facts.

Fifth. That the Court erred in refusing to give

plaintiff's requested instructions No. 1, to wit:

*'You are requested to find for the plaintiff on

each of the first six counts of the plaintiff's

declaration. '

'

Sixth. That the Court erred in refusing to give

plaintiff's requested instruction No. 2, to wit : [156],

"You are requested to find for the plaintiff

on each of the counts seven to twelve, inclusive,

of the plaintiff's declaration."

Seventh. That the Court erred in refusing to give

plaintiff's requested instructions No. 3, to wit:

''You are requested to find for the plaintiff

on each of the counts thirteen to eighteen, in-

clusive, of the plaintiff's declaration."

Eighth. That the Court erred in refusing to give

plaintiff's requested instructions No. 4, to wit:

"You are requested to find for the plaintiff

on each of the counts nineteen to twenty-four,

delusive, of the plaintiff's declaration."
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NintL. That the Court erred in refusing to give

plaintiff's requested instructions No. 5, to wit:

"You are requested to find for the plaintiff

on each of the counts twenty-five to thirty, in-

clusive, of the plaintiff's declaration."

Tenth. That the Court erred in refusing to give

plaintiff's requested instructions No. 6, to wit:

**If you believe that the so-called releases at

Colton, varying from one hour to one hour and

thirty minutes were not in the nature of releases

for a definite and fixed time, you are instructed

that such releases did not break the continuity

of the service of the employees involved. A re-

lease for an indefinite period, although it tran-

spired that such period of inactivity amounted

to as much as one hour and thirty minutes, did

not break the continuity of service within the

meaning of the statute." [157]

Eleventh. That the Court erred in refusing to

give plaintiff's requested instructions No. 7, to wit:

"If you believe that when the crews involved

reached Colton they had not reached their ter-

minal or the end of their run, and that they still

remained the crews of their respective trains,

and that the so-called releases at said point were

not for a definite and fixed period, you are in-

structed that such releases did not effect a break

in the continuity of their service."

Twelfth. That the Court erred in refusing to give

plaintiff's requested instructions No. 8, to wit:

~ "For a release to constitute a break in the ser-



140 The United States of America vs.

vice, it must be given before the period claimed

begins, and must be for a definite time.

"

Thirteenth. That the Court erred in refusing to

give plaintiff's requested instructions No. 9, to wit:

''A release to break the continuity of service

must be such that all the facts and surrounding

circumstances will permit of the employees be-

ing absolutely free to come and go at will, and

not so restricted that the complete enjoyment of

such release may be hampered by the fear that

such employee may be wanted by his employer

at some particular place during such time of re-

lease for duty in connection with his regular

work. It is not sufficient that the carrier state

to the employees that they are released and free

to go wherever they choose, when the employee

at the same time is given to understand that he

shall keep himself in readiness to respond when-

ever called for or needed to resume regular

duty." [158]

Fourteenth. That the Court erred in refusing to

give plaintiff 's requested instructions No. 10, to wit

:

**As to counts seven to twelve, inclusive, you

are instructed that the heavy rains and unprece-

dented floods occurring on the dates shown did

not excuse the carrier for keeping the employees

involved on duty in excess of sixteen hours."

Fifteenth. That the Court erred in refusing to

give plaintiff's requested instructions No. 11, to wit:

**You are instructed that for a casualty, un-

avoidable accident, or act of God to warrant ser-

vice of employees engaged in or connected with
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the movement of trains in excess of sixteen

hours, such cause of delay must have arisen sub-

sequent to the time such employees left their

initial terminal."

Sixteenth. That the Court erred in refusing to

give plaintiff's requested instructions No. 12, to wit:

''You are requested that the bad condition of

the defendant's railroad track, bridges and road-

bed on February 27, 1914, due to the heavy rains

and unprecedented floods arising on February

18, 19, 20, 21 and 22, does not justify the de-

fendant in keeping on duty in excess of the six-

teen-hour period a crew who left their initial

terminal at Los Angeles on said day of February

27,1914."

Seventeenth. That the Court erred in permit-

ting defendant to file its first amended answer.

Eighteenth. That the Court erred in not sustain-

ing plaintiff's demurrer to paragraph four of de-

fendant's first amended answer as to counts 7, 8, 9,

10, 11 and 12 of plaintiff's petition. [159]

Nineteenth. That the Court erred in permitting

defendant to file its second amended answer.

Twentieth. That the Court erred in overruling

plaintiff's demurrer to paragraphs two and three of

the defendant's second amended answer to the sev-

enth, eighth, ninth, tenth, eleventh and twelfth
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counts of the plaintiff's petition.

ALBERT SCHOONOVER,
United States Attorney,

ROBERT O'CONNOR,
Assistant United States Attorney,

ROSCOE F. WALTER,
Special Assistant United States Attorney,

Attorneys for Plaintiff.

[Endorsed] : No. 345-Civil. In the District Court

of the United States for the South. Dist. of Califor-

nia, Southern Division. United States of America,

Plaintiff, vs. Southern Pacific Company, Defendant.

Plaintiff's Motion for New Trial. Filed Nov. 1,

1915. Wm. M. Van Dyke, Clerk. By Leslie S.

Colyer, Deputy Clerk. [160]

In the District Court of the United States in and for

the Southern District of California, Southern

Division.

No. 345—CIVIL.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

THE SOUTHERN PACIFIC COMPANY,
Defendants.

Bill of Exceptions.

The above-entitled cause came on regularly for

trial on Thursday, October 21, 1915, before the

Honorable OSCAR TRIPPET, Judge of the above-

entitled Court, and a jury impaneled and sworn,
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Roscoe Walter, Esquire, Special Assistant to the

United States Attorney, appearing for the plaintiff,

and W. I. Gilbert, Esquire, appearing for the de-

fendant, and the following proceedings were had

and testimony taken:

The following stipulation of facts was then read

in evidence (omitting title of court and cause)

:

** Stipulation.

IT IS HEREBY STIPULATED AND AGREED
betw^een the parties in the above-entitled cause that

the defendant is and was at the times involved in the

Government's declaration a corporation organized

and doing business under the laws of the State of

Kentucky, and a common carrier engaged in inter-

state commerce by railroad in the State of Cali-

fornia
;

That the trains involved in the thirty counts of

the Government's declaration were, on the dates al-

leged, engaged in the movement of interstate com-

merce. [161]

As to counts one to six, inclusive, it is stipulated

that the employees, made the basis of said counts,

and whose names are set forth therein, went on duty

in the service of the defendant company at 5 A. M.

on February 2, 1914, in charge of said defendant's

train Extra 2784, and that said employees in charge

of said train proceeded with said train from Los

Angeles, California, to Indio, in said State, at which

latter point said employees were by the defendant

released at the hour of 9:50' P. M. of said date; that

said employees at the station of Colton, California,
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were by the defendant given what was at that time

designated by the defendant a release of one hour

and thirty minutes; that with the exception of said

one hour and thirty minutes said employees were on

duty continuously on said date from the hour of 5

A. M., to the hour of 9:50 P. M.

With respect to counts seven to twelve, inclusive,

it is stipulated that the employees, made the basis

of said counts, and named in said counts of the Gov-

ernment's declaration, were on the 27th day of Feb-

ruary, 1914, by the defendant, placed in charge of

defendant's train Extra 2765 running from Indio,

in the State of California, to Los Angeles, in said

State, and the said crew on said date, did operate

defendant's train between said points; that the said

crew reported for duty at Indio, California, at 3:10

A. M. on said date and were finally relieved from

duty by the defendant at 8:40 P. M. on said date at

Los Angeles, California. At the station of Colton,

on said date, the said crew in charge of Extra 2765

were by the defendant given what was designated

by said defendant at said time a release of one hour

and thirty minutes; that [162] with the excep-

tion of the time of said designated release the said

crew were continuously on duty from said hour of

3 A. M. on said date to the hour of 8:40 P. M. on said

date.

As to counts thirteen to eighteen, inclusive, it is

stipulated that the employees named therein, and

made the basis of said counts, were by the defend-

ant placed in charge of said defendant's freight train

No. 242, engine No. 2549 on February 24, 1914; that
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said train crew in charge of said train were con-

nected with the movement of said train from Los

Angeles, in the State of California, to Palm Springs,

in said State; that said train crew reported for duty

and began service at the hour of 1 :30 A. M. on said

date at Los Angeles, California, and were relieved

from duty by the defendant at 6:30 P. M. on said

date at Palm Springs, in the State of California; that

said defendant on said date gave said crew at Col-

ton, California, what was designated at said time by

said defendant a release of one hour and twenty

minutes ; that with the exception of the time of said

designated release said employees of said defendant

in charge of said train were on continuous duty from

the hour of 1:30 A. M. on said date to the hour of

6:30 P. M. on said date.

As to counts nineteen to twenty-four, inclusive, it

is stipulated that the employees named therein, and

made the basis of said counts, were by the defendant

on the 8th day of March, 1914, placed in charge of

defendant's freight train 1/242, engine 2617, and

said employees while in charge of said train con-

ducted said train from the station at Los Angeles,

California, to the station of Indio, in said State; that

said employees went on duty on said date [163}

in charge of said train at the hour of 1 :35 A. M. at

Los Angeles, Cahfornia, and were by the defendant

relieved at Indio, in said State, at the hour of 7 P. M.

on said date ; that said crew at the station of Colton,

California, were by the defendant given what was at

that time designated by the defendant a release of

one hour and twenty minutes; that with the excep-
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tion of said release of one hour and twenty minutes

the said crew in charge of said train on March 8,

1914, were in continuous service from the hour of

1:55 A. M. to the hour of 7 P. M. on said date; that

with the exception of said period of release at Ool-

ton, California, on said date said crew were in con-

tinuous service in charge of said train from the hour

of 1 :55 A. M. to the hour of 7 P. M. on said date.

With respect to counts twenty-five to thirty, in-

clusive, it is stipulated that the employees named in

said counts, and made the basis of said counts, were

by the defendant placed in charge of defendant's

freight train 516, engine 2711 on the 12th day of

March, 1914, and that said employees on said date,

and the following day of March 13, 1914, conducted

said train from the station of Los Angeles, Califor-

nia, to the station of Indio, in said State ; that at the

hour of 4:20 P. M. on the 13th day of March afore-

said, when said crew were at Colton, in the State of

California, they were by the defendant given what

was designated by said defendant on said date a re-

lease of one hour; that with the exception of said

period of release said employees were in continuous

service on said date from the hour of 7:30 P. M. on

March 12, 1914, to the hour of 12:25 P. M. on March

13, 1914. [164]

IT IS FURTHER STIPULATED that the par-

ties to the above-entitled cause reserve the right to

introduce any further testimony relative to what

occurred on said dates at Colton, California, with

respect to all the facts and circumstances surround-
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ing the aforesaid designated releases of said crews

on said dates.

IT IS FURTHER STIPULATED between the

parties hereto and to be considered as applying to

each and every count in plaintiff's petition, that

during the aforesaid periods of release at Colton,

said train crews were not in any way called upon,

and did not perform any duties in connection with

their service in the movement of their said train.

ALBERT SCHOONOVER,
United States Attorney,

By ROBERT O'CONNOR,
Assistant United States Attorney,

ROSOOE F. WALTER,
Special Assistant to U. S. Attorney,

Attorneys for Plaintiff.

HENRY T. GAOE and

W. I. GILBERT,
Attorneys for Defendant."

Testimony of R. N. Riohardson, for Plaintiff.

R. N. RICHARDSON, witness called on behalf of

the plaintiff, being first duly sworn, testified as fol-

lows :

My name is R. N. Richardson. I am a locomotive

engineer for the Southern Pacific Company. I was

such locomotive engineer for that company on Feb-

ruary 2, 1914. I do not remember my run on that

date. I would have to look up my reports. We
make out a report we turn in to the Company. It

is a duplicate report, a carbon of the report, that is,

a duplicate carbon. It is a trip report. On this re-

port it states the engine number, train number we
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(Testimony of R. N. Richardson.)

are called to leave on and the class of train and from

what station and to what station, the time we are

called to leave and the [165] time we leave and

the time we arrive at our terminal and the time we

are relieved at our terminal. It also shows the

number of hours we work. Also the number

of miles and the hours, over miles, etc. We are

paid on the mileage basis and for overtime after

the schedule running of the train. We are paid by

the hour in some cases. We have an eight-hour day

and we are paid for eight hours. Above eight hours

we are paid overtime in some cases, but we are paid

for a full day if we only work one hour and if we

work more than eight hours we are paid overtime

at the rate of twelve and a half miles per hour. If

we were on duty as much as sixteen hours our pay

for that day would be two hundred miles, or two

days pay. That would be eight hours above the

regular time, eight hours overtime at the rate of

twelve and a half miles an hour. Our pay for the

time above the ordinary day on a run like that if we

work sixteen hours would be at the same rate as the

first hundred miles. If we were on duty seventeen

hours our pay would be the same rate as the first

hundred miles. We would be paid extra for that at

the rate of twelve and a half miles an hour. I do

not remember anything about what occurred on the

2d day of February, 1914, without my trip report.

I have that report at home. I did not bring it with

me.

Mr. GILBERT.—^We have here the same record
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(Testimony of R. N. Richardson.)

which he has, which I will be glad to deliver to the

Government.

By the COURT (to the Witness).—Is that the

report you make of that train %

WITNESS.—That is a duplicate, so far as I can

tell. It says here: ''Called to leave at 5:30 A. M."

I was probably on the train at 5 o'clock. It might

have been 5:05 or it might have been 4:50. We are

supposed to be on the train [166] thirty minutes

before leaving so the carmen can try the air and in-

spect the train.

The COURT.—Is that the requirement of the

company %

WITNESS.—Yes, sir, it is the requirement of the

company to be on the train thirty minutes prior to

leaving. At that time I reported in accordance^

with the instructions of the railroad company. I

cannot say positively at what time I reported for

duty on February 2, 1914. I could not say whether

I reported at 5 o'clock A. M. This report says we
left at 5 :40. It might have been that we got on the

train at 5:30. I was called to leave at 5:30. If

called to leave at 5 :30 in the morning, I would have

to report in time to bring the engine from the round-

house over to River Station. That takes from ten

to fifteen minutes and the company requires us to

be on the train thirty minutes prior to the time we
are to leave. The rules of the company required us

to leave at 5:30 that morning and so they required

us to report for duty at 5:00' o'clock that morning.

As near as I can remember we started according to
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the rules of the company on that morning. Some
times we are delayed a little bit, probably at the

roundhouse or probably a train was ahead of us so

we cannot get out. I reported for duty at 5 o'clock

that day and the report here says that we are called

to leave on an extra freight train. We were called

to leave Los Angeles, or rather River Station, at 5:30

A. M. on February 2, 1914, on engine 2784; called

for extra east freight train, freight extra, and the

report says we left at 5 :40 A. M., ten minutes initial

delay. The report also shows that we made a total

of two hundred and nine miles, one hundred twenty-

nine road miles or time card miles and seventy-

eight over miles. The report shows we [167J

were called to leave at 5:30 A. M. and arrived at

Indio at 9:50 P. M.; on the time slips it shows the

total number of hours on duty were sixteen hours

and ten minutes, and that did not include the pre-

paratory time of thirty minutes. That does not in-

clude the time between 5 o'clock and 5:30 A. M. we

were in readiness and between 5 o'clock and 5:30

A. M. ready to start out on that trip with our engine.

My fireman that day was Howard G. Di^rrance. He
reported for duty that morning the same time that

I did, at 5 o'clock. He was my fireman the entire

day. I sent in a time slip for him and he was with

me as fireman the entire day, the entire time I was

engineer that day.

Mr. WALTER.—We offer that in evidence as

U. S. Exhibit 1.

(Which said U. S. Exhibit 1 has been transported
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to this Court for inspection by this Court in accord-

ance with Subdivision 4, Rule 14 of this Court.)

Q. (By Mr. WALTER.) Mr. Richardson, I have

here U. S. Exhibit 2. Will you examine that?

(Handing document to v^itness.)

Q. What is it, Mr. Richardson?

A. Why, this is a daily report of our train. I did

not sign that daily report. It is my signature, but

I don't know who signed it. I did not make that re-

port. I do not know who made it.

Cross-examination.

By Mr. GILBERT.—It is one hundred twenty-

nine miles from Los Angeles to Indio. We have a

stopping place between here and Indio, called Col-

ton. Colton is a yard where trains are made up.

[168] There is an icing station there. I have no

recollection of our time at Colton, how much time we
spent at Colton on this trip. The only way I would

have of refreshing my memory would be to

get my report, my trip report, the duplicate which

I have. I usually keep them at home. I think

I can find that particular report. I have no

recollection of how long we stayed at Colton that

day. I know we were relieved from duty there for

some time. We must have been relieved in order to

have been on duty not more than sixteen hours and

ten minutes, as the report says. As far as the run-

ning time is concerned, I know we were released at

Colton for some period. Colton is a stopping place

for freight trains. They make up trains. Some-

times we take a train in there and take an entire new
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train out of there. We are released sometimes two

hours and a half, sometimes four hours. The trains

are switched there and made up and then we go from
there to Indio. When we reach this station, Colton,

if there is work to be done by our train at Colton it

is done by the yard crew of which I was not a mem-
ber. From the time we reach the station at Colton

and turn the train over to the yard crew we had no

duties to perform in relation to it.

Q. (By Mr. GILBERT.) You are masters of

your own time there?

A. We are released and do not even have charge

of an engine. We do not have charge of our engine.

We are at liberty, if we see fit, to go and play

a game of ball and we are to return to our duties at

a time approximately to be given us by the yard

master. During this interim we are absolutely re-

leased from duty so far as the train is concerned. I

have stated that I have a record in my possession

which will show the length of time we were released

from duty at Colton on this eight hours trip if I

[169] can find that record. I usually keep them

at home. That report is also reflected in the dis-

patcher's report showing time in and out of our

train. The chief dispatcher has a duplicate of our

record showing the time the train reaches and pulls

out of Colton and during the time we were in Colton

we were absolutely released from work.

Mr. GILBERT.—We have, if your Honor please,

the train sheets which this witness says reflects the



The Southern Pacific Company. 153

(Testimony of R. N. Richardson.)

number of this train, which we desire to offer in

evidence.

Mr. WALTER.—I would like to ask a question.

Q. (By Mr. WALTER.) You say the dispatcher

has a duplicate of this report there ?

A. We call it a train sheet. I believe the company

keeps a copy of all of these train sheets. I could

not swear that the dispatcher has a duplicate report

that is exactly correct as to that particular day, Feb-

ruary 2, until I saw the report.

Q. (By Mr. GILBERT.) In order that there may

be no mistake, I will ask you this : You have no way

of knowing how many hours you were actually in

service during that day unless you knew how many
hours ?

A. No, sir, I don't know now and don't undertake

to testify how many hours I was on duty that day

except as shown by my testimony which I have

given. I was just called out to do that work and

went out and did so and came back home. My hours

on that date should be exactly the same as those of

the conductor. That was the regular condition of

affairs at that time, that a conductor and engineer's

time of service eacE day correspond. That was true

in regard to the time affected by a release at Colton,

up to the time we were relieved at our terminal.

Sometimes [170] we are from five to fifteen min-

utes waiting at the roundhouse after the conductor

registers in. In that case a conductor would be re-

leased before the engineer. When the conductor

gets a train into the yard he is through with the



154 The United States of America vs.

(Testimony of R. N. Richardson.)

train while the engineer has to deliver the train to

the roundhouse which required from five to fifteen

minutes usually.

Testimony of U. G. Gibson, for Plaintiff.

U. G. GIBSON, a witness called on behalf of the

Government, being duly sworn, testified as follows:

My name is U. G. Gibson. I am conductor on the

Southern Pacific. I have been conductor on the

Southern Pacific since January of 1907. I was a

conductor on the Southern Pacific on February 2,

1914. I do not remember our run on that day. This

paper. United States Exhibit 3, is my trip report, in

other words, time slip. That was made out and

signed by me. It was made February 2, 1914, and

shows that my engineer on that day was Mr. Richard-

son. It does not show who my fireman was. It

shows my brakemen were L. A. Kincaid, Carl S.

Courtney and E. Elmer Waterman. I reported for

duty on that day at 5 o'clock A. M. I was finally re-

leased from duty on that day at 9:50' P. M. These

brakemen were with me on that trip. My run that

Hay was a freight train between River Station and

Indio. River Station is in Los Angeles.

Mr. WALTER.—I offer in evidence U. S. Exhibit

3.

(Which said U. S. Exhibit 3 has been transported

to this Court for inspection by this Court in accord-

ance with Subdivision 4, Rule 14 of this Court.)

Q. (By Mr. WALTER.) I hand you U. S. Ex-

hibit 2. Examine that and state what that paper is.

A. That is my train delay report for extra east
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engine [171] 2784 on February 2, 1914. It shows

that the time I reported for duty that day was 5

o'clock A. M. It does not show what time I arrived

at Colton that day. That report was made by me.

That is my signature.

Mr. WALTER.—I offer in evidence U. S. Ex-

hibit 2.

(Which said U. S. Exhibit 2 has been transported

to this Court for inspection by this Court in accord-

ance with Subdivision 4, Rule 14 of this court.

Q. (By Mr. WALTER.) Mr. Gibson, I show

you this book. (Handing book to witness.) What
is that book, Mr. Gibson ?

A. It is a Southern Pacific train book which I used

on the day in question, February 2.

Mr. GILBERT.—If the Court please, I might

state that the defendant admits that the trains in-

volved in this law suit were engaged in interstate

commerce on the date in evidence.

Q. (By Mr. WALTER.) Mr. Gibson, I hand you

this paper. State what that paper is.

A. My trip report or time slip of February 27,

1914; I was a conductor in charge of extra 2765 on

February 27, 1914. The run of that train on that

day was Indio to Colton as as extra 2765, from Col-

ton to Los Angeles as first, 243. My crew was Wiley

M. Kincaid, John E. PettiJohn, and Thomas F. Mc-

Burney. The engineer was Wine, but I have no

recollection of the fireman. The run of me and my
crew on that day was from Indio to Colton as one

train and from Colton to Los Angeles as another, but
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virtually the same train. ,[172]We had the same

engine and the same engine crew from Colton to Los

Angeles as we had from Indio to Colton, but there

were two different train numbers. They ran us out

of Indio as an extra and from Colton to Los Angeles

as the first section of a regular train. The only dif-

ference was that our train had a different number

from Colton to Los Angeles from what it had from

Indio to Colton. We had the same employees, the

same engineer, and fireman. I reported for duty on

February 27, 1914, at 3 :10 A. M., and arrived at Los

Angeles and tied up at 8:40 P. M. This crew ac-

companied me all the way through from Indio to Los

Angeles.

Mr. WALTER.—We offer in evidence U. S. Ex-

hibit 4.

(Which said U. S. Exhibit 4 has been transported

to this Court for inspection by this Court in accord-

ance with Subdivision 4, Rule 14 of this court.)

WITNESS.— (Continuing.) This paper marked

U. S. Exhibit 5 is my train delay report for Febru-

ary 27, 1914, extra 2765 of Indio. That delay re-

port covers the movements of the train on which this

crew ran all the way through from Indio to Los An-

geles. I don't know what time we arrived at Colton.

The delay report does not show anything in regard

to what was done at Colton that day. It does show

a release at Colton from 9 :50 to 12 o'clock, and it also

shows to meet number 32 forty minutes of Colton.

That is it shows a release from 9 :50 to 12 noon and

it also shows forty minutes to meet number 32. I
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understand by that that we were released at 9 :50 and

that would be about the time the engine would be

cut off from the train and left at the engine-house,

when the engine crew would get off of the engine until

12 o'clock, and the forty minutes to meet number 32,

as near as I can .remember from this, is included in

the two hours and [173] ten minutes, this is from

9 :50 to 12 o'clock noon. I am not certain what time

No. 32 arrived at Colton, but it arrived between 11 :20

and 11 :40, as near as I can remember. As near as I

can remember the hour of wait for this 32, or the

40 minutes, arose between 11, or 11:15, and 11:45.

The 40 minutes wait for 32 did not begin at 9 :50, it

began about 11:20. I subtract from 9:50 to 12

o'clock noon the 40 minutes that we waited for 32 and

according to that we were released at Colton for a

period of time which would be the difference be-

tween 2 hours and 10 minutes and 40 minutes. From
9:50 to 12 noon is 2 hours and 10 minutes, and we

were released at Colton the difference between 2

hours and 10 minutes and 40 minutes. All of that

time from 9 :50 to 12, w^e were not on duty. We got off

duty at 9:50 and went back on duty at 12 o'clock

noon. During that time we were not on duty at all.

We were entirely released. I see through this now,

there is two hours and ten minutes that we were re-

leased from duty there at Colton, and then there is

40 additional that we had to wait for train No. 32

after we got ready to pull out. That is, we were

there at Colton 40 minutes after we were on duty.

The yardmaster at Colton gave us our release.
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Either the yardmaster or the operator on duty.

When the yardmaster gave us our release he usually

says: "You are released for two hours," or more,

whichever it might be, whichever was the case. That

is the form that he gave it to us. The usual state-

ment we get there at Colton is : "You are released for

two hours," or "three hours," or whatever the case

might be. It is a verbal release. I do not remem-

ber the form of the expression used on this particular

day. It is very seldom the practice to give a release

for any indefinite period, although [174] they

w^ould do so at times and in case of an indefinte re-

lease the form of release would be, "You are released

for a call. " I do not think this was the form of re-

lease on this particular day, but I am not certain. I

was the conductor. If it was stated that I was re-

leased from 9:50 to 12 on that date that meant that

I was off duty entirely, that I could do as I liked dur-

ing that period. I could go to the caboose, go over

town, and go to bed if I liked. It does not mean that

my train would be ready to leave at 12 o'clock, but

would be ready for me to check up at 12 o 'clock, then I

would begin checking at 12 o 'clock. My duties in that

regard were checking up the way-bills and the cars

that were added to the train and taken off of the train

that I brought in and added to the train I had taken

out of there. I checked up the way-bills, the number

of the car, the initial, and the final destination of the

car. That would necessitate my going along down

the train after I check up the bills, so that at that

time it would depend upon the number of cars picked
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up and sent out as to how long it would take us to

check up a train and our way-bills and get ready to

start out. Ordinarily, I should judge, it would take

about ten or fifteen minutes to do that, sometimes

more, sometimes less. I don't think we had any duty

that day with regard to checking the cars and way-

bills, etc., and if there was any work of that kind done

I must have done it and it must have been done after

12 o'clock. Sometimes, as I call it, I double up on

the delays, the number of minutes, and make the

delay read 40 minutes waiting for number 30, or some

numbered train, and during that time I check up my
way-bills and train while I am waiting. And on this

particular day, if it had happened that this train

was late we would not have left [175] Colton on

schedule, and, of course, we would have been re-

quired to check up our train. As near as I can re-

member on this particular day, after I got my re-

lease I went over on Front Street and got lunch, after

which I came back to the yard and went to the

caboose. I don't know how long I was. Ordinarily

it would take me about 20, 25 or 30 minutes to go over

there and get my lunch. When I got back to the

<?aboose I must have laid down. I had nothing to do

at the time. I had my reports all finished up to the

time I arrived at Colton and after I went back to the

caboose I had nothing to do that I remember of. I

remember on this particular day that I had all my re-

ports checked up to the time of my arrival at Colton.

I always have it that way. When I was given a re-

lease from 9 :50 to 12, I had a right to go any where
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that I wanted to in that time within limits. That is

within reasonable limits ; what I mean by that is, not

to go too far away from the yard, but where they

could find me in case of necessity. It isn't the prac-

tice of the men to leave their work and go oif to some

other town or anything of that kind or to go to a show

or anything of that kind. At least I have never went

to a show or went to another town or anything of

that kind when I was released there because I didn't

think it was my duty to do anything of that kind.

My instructions were that I was released for a cer-

tain period of time and that I had absolutely nothing

to do during that time. I had no instructions in

regard to the distance away from the station I might

go. I had no instructions to remain within calling

distance in case of necessity, but when I stated a

while ago that I would be within a certain distance

in case of necessity, I meant in case of emergency,

such as wrecks, w^ashouts, or anything of that kind.

We were [170] at all times supposed to be within

calling distance and for that reason during these re-

leases I would stay within calling limits, which, I be-

lieve, is one mile. The requirement of the railroad

is that we live within one mile of the railroad depot

or station where we can be called on or if we live

further away have a phone so that we can be called

by phone. I didn't live at Colton. On that day I

was conductor in charge of extra 2784, Los Angeles

to Indio. My train was moving under orders from

the dispatcher, with the superintendent's signature

attached. We get one set of orders here at Eiver



The Southern Pacific Company. 161

(Testimony of U. G. Gibson.)

Station yard, that is, the Los Angeles yard, before

leaving, perhaps get another at Shorb, another set

at Colton, and still another set at Beaumont. We
had orders on that day to take this train from Los

Angeles to Indio, but whether it was one, two or

three sets of orders I couldn 't say, but those were our

orders, to conduct that train from Los Angeles to

Lidio and we did that. As far as I remember, the

orders that I had either from River Station or Shorb

were fulfilled when I arrived at Colton ; at times w^e

uiing orders either at River Station, that is the

Los Angeles yard, or Shorb, to run extra, or run a

special train or a section of a train, River Station or

Shorb to Colton. Leaving Colton, we would prob-

ably get another order to run the same train from

Colton to Beaumont, and the same out of Beaumont

to Indio, On that day we had instructions when we

left Los Angeles to take this train to Indio and I

don't remember that on that day we received instruc-

tions to do anything else with reference to this train,

but take it to Indio. In other words, our duty was

not fulfilled until we arrived at Indio. I stated that

on February 27, 1 was conductor on extra 2765, from

Indio to Los Angeles, when I was called on [177]

February 2, for extra 2784, Los Angeles to Indio.

I was notified of what my run would be on that day in

the form of train orders. I was given a train order

when I asked for orders at River Station, that is the

Los Angeles yard. I was here given a clearance card

or train order stating that I was to run extra or as a

certain numbered train from River Station to Col-
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ton. The call-book I signed at Los Angeles called

for a certain train to leave at a certain time to go

east, no certain train to leave at a certain time Lie,I

book I have no instructions as to the destination of

that train until I get my train orders. I did not

know on that day where I was to take the train until

after I had received my train orders and on February

27, 1914, with respect to 2765, I did not know until I

signed the call register where I would take that

train.

Mr. WALTER.—I offer in evidence U. S. Ex-

hibit 5.

(Which said IT. S. Exhibit 5 has been transported

to this Court for inspection by this Court in accord-

ance with subdivision 4, Rule 14, of this court.)

This paper, U. S. Exhibit 6, for identification,

looks to me like a copy of my delay report. My sig-

nature is to it. It is my delay report sent from Indio

to Los Angeles by the operator at Indio. I don't

know whether I was conductor on train 242, engine

2549, Los Angeles to Palm Springs, on February 24,

1914, nor on March 8. This paper, U. S. Exhibit 7

for identification is my trip or time report for March

8, 1914. On that day I acted as conductor on train

first, 242, from Los Angeles to Indio. I do not re-

remember what our crew did on that day at Colton,

but if we were released for an hour or an hour and

a half or two hours, we certainly didn't do a thing

in regard to the work for the [178] time that we

were released for. The facts with regards to this

train are the same as with regard to the first train to
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^Yllich I testified. All of the time I was under the

employment of the defendant I was under instruc-

tions in regard to where I should live, that is, within

a mile of the depot or to have a telephone if I lived

further. During the hour and thirty minutes that

I was released at Colton, I had the privilege of going

over town or going to the caboose and lying down and

going to sleep if I so desired. I was not under an

order to conduct the movement of that train to its

destination at Indio. I did not have any written

orders concerning what I should do at Colton during

the hour and thirty minutes. Leaving River Station

or Shorb, I received written orders and did not re-

ceive any other orders when I got to Colton except

a verbal order that I was released for a certain period

of time. The yardmaster or operator on duty at the

time gave me that order, and, as near as I can remem-

ber, all he said was, "You are released for one hour,"

or "two hours" as the case might be. That was the

practice to do that. With respect to February 27,

1914, extra 2765, Indio to Los Angeles, I moved that

train from Los Angeles to Indio under an order from

the dispatcher's office on that day. That order was

not annulled at Colton, but was fulfilled. When we

left Shorb or River Station we got running orders to

Colton, either Colton of Beaumont. During a cer-

tain period of the year, I believe the dispatcher's dis-

trict extends from Los Angeles to Beaumont and

Beaumont to Indio. The other periods of the year

it extends from Los Angeles to Colton, Colton to

Beaumont, and Beaumont to Indio. When I receive
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orders at River Station or Shorb it extends, as the

case might be at different periods of the year, to

Colton, or Beaumont. On all these three dates, the

first thing I did when I reported for duty was to get

a check of my train that I was to take out and then

get [179] a check of the way-bills accompanying

the cars. I signed the register or call-book at the

time I reported for duty. This book, as near as I

can remember, is a book with duplicate pages signed

by the man called showing the time called and the

time the train was due to leave. There are no oral

instructions given at the time we are called as to

where we shall go, except perhaps if I am called for

an extra the call-boy says "Extra east at"—a cer-

tain time. With regard to February 22, 1 was called

for extra 2784 and when he called me the boy said

"Extra east at"—such a time. I don't remember

the time called for. It meant that I was to leave Los

Angeles on this extra at the time specified in the call

to go east, not to any particular point or destination

from the call-boy. I proceeded to duty in response to

that call. That instruction was not revoked, and in

response to that call, on that date, as near as I can

remember, I went to Indio with running orders to

Colton. With respect to February 27, 1914, as to

extra 2765, when the boy called me he said, "West

at"—such a time, and gave the time we were to leave

there. I signed the call-book as to that and in re-

sponse to that call, as near as I can remember, I got

a check on the train and the way-bills accompanying

the cars and did as instructed in train orders which
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I received later. In response to that call on that day

I undoubtedly went from Indio to Los Angeles.

With regard to March 8, 1914, first 242, engine 2617,

I was called by the call-boy on that morning. The

instructions I received over the phone in my home

here in Los Angeles were '

' First 242 at 2 :25. '

' First

242 is a freight train and I left here 20 minutes late

on a call. The run of 242 at that time was from Los

Angeles to Indio. That instruction was not revoked

before I got to Indio on [180] that day. With-

out a doubt, I got another set of orders at Colton, and

still another at Beaumont but these orders did not re-

voke the orders given by the call-boy.

Testimony of R. N. Richardson for Plaintiff

(Recalled).

R. K. RICHARDSON, witness recalled on behalf

of plaintiff, testified as follows.

I testified this morning that I was an engineer on

2784, Los Angeles to Indio, on February 2, 1914.

On that day I was called by telephone to be engineer

on this train. I presume it was the roundhouse fore-

man who called me. The caller said, "We want you

for extra east to leave River Station at 5:30 A. M."
Sometimes they tell the engine and sometimes not,

but just simply state that "We want you for an extra

east" at a certain time. "Extra east" means that

the train is not a regular train. It does not mean as

to any particular point where the train is going.

Sometimes they run as far as Colton and then come

back from Colton. These instructions given me over
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the telephone that day were not revoked and in re-

sponse to said instructions I took the train as en-

gineer on that day to Indio. This order that I get

is simply to take a train east.

Testimony of Ben M. Lindley, for Plaintiff.

BEN M. LINDLEY, witness called on behalf of

the plaintiff, being first duly sworn, testified as fol-

lows:

My name is Ben M. Lindley. I am a freight con-

ductor, an extra man as conductor, a brakeman as

regular man, for the Southern Pacific. I have been

running extra for about four years. This document,

U. S. Exhibit No. 8, is commonly known as train de-

lay report. I made that report, and that is my
signature. On February 24, I was conductor on

train 242, engine 2549, Los Angeles to Palm Springs.

On that day [181] I was called out at River Sta-

tion I was called for 2 A. M. I was at home when I

was first notified. The company uses a caller and

also telephones. I have a phone that I am called

over. They usually give me an hour and a half time

from the time I am called to the time set for the train

to depart. When they call me by phone they call

me for extra so and so. He would say, "We want

you to take out 242 at 2 A. M." 242 is a freight

train, commonly known as a through train, from Los

Angeles to Indio, — is our sub-division. On that

day we didn 't go to Indio but went to Palm Springs.

On our arrival at Colton we go in and register in the

train register and also turn the way-bills of the cars
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in the train over to the trainmaster, and he per-

sonally notified me that I would be released until

called. When I arrived at Colton,— there is always

more or less delay there, that is the eating station —
and on arrival there I, as well as most of the men, go

in and say, "Well, what is the dope? How long do

you think we will be here?" That, so that we will

know how much time w^e will have to eat. If he sees

there is quite a bit of delay, he says, "You are re-

leased until called to finish the trip. " I was released

there this day for an hour and thirty minutes.

When I was recalled, I was called to finish the trip

to Indio, eastbound. The number of the train first

242 extends as far as Yuma over our two divisions.

There are two freight divisions. There are two

crews work between Los Angeles and Yuma. That

is train 242 is carded on our time card from Los

Angeles to Yuma but when they call us to go they

call up simply designating the number of the train

that is called for leaving Los Angeles. But that

doesn't mean that it will always go through on that

one number all the way [182] through or that we
wdll go all the way through. On its run to Yuma the

train can't go any other way except through Indio

and we went as far as Palm Springs.

Q. You had no orders revoking your instructions

that you received from the call boy on that morning ?

Answer that question. Did you or not have any

orders revoking the instructions received from the

call boy on that morning?

A. I was released at Colton, which is the usual
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thing, and a number of times when we are called for

any certain train number as 242 out of Los Angeles,

that number changes and possibly at Colton we would

get orders to run out of there as an extra. I was re-

lieved at Colton until further orders.

Cross-examination.

I w^as relieved once at Palm Springs. Palm

Springs is on the main line of the Southern Pacific

between Colton and Indio. I was relieved there on

account of the service law, that is the 16-hour law.

I had orders to go to Palm Springs and we were

going over the 16-hour law, and I was relieved by

wire. I had notice at Cabazon to get in the clear

previous to my 16-hour limit, and be relieved at Palm

Springs, which is an unusual point.

Mr. WALTER.—We offer this in evidence.

(Which said U. S. Exhibit 8 has been transported

to this Court for inspection by this Court in accord-

ance with Sub-division 4, Rule 14 of this court.)

[183]

Testimony of Charles 0. Wine, for Plaintiff.

CHARLES O. WINE, a witness called on behalf

of the plaintiff, being first duly sworn, testified as

follows

:

My name is Charles 0. Wine. I am a locomotive

engineer for the Southern Pacific. I was in the em-

ploy of that company on February 27, 1914. I think

I had extra 2745 on that day. My conductor was

'U. G. Gibson. The run of the train on that day was

Indio to River Station, Los Angeles. River Station

is in the Southern Pacific freight yards here in Los
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Angeles. I was notified on the morning of February

27, when I was called in Indio for an extra west for

the first 243, or whatever it was. I think we came

part way as an extra and came out of Colton as first

243. From Colton it went to River Station. I was

simply called for a w^est-bound train. The usual run

is from Indio to Los Angeles, or River Station, un-

less there is some reason that they turn back at Col-

ton. I did not receive any instructions at Colton

revokingmy former instructions as to where I should

go on that day.

Cross-examination.

I must have been released on that day on account

of the 16-hour limit. According to my time slip I see

1 was released from the roundhouse on account of

the 16-hour law, to avoid being on duty more than 16

hours. I was released at the shops. I came in by

the roundhouse. [184]

Testimony of Charles H. Winters, for Plaintiff.

CHARLES H. WINTERS, a witness called on

behalf of plaintiff, being first duly sworn, testified

as follows:

I am an engineer for the Southern Pacific. I was

such engineer on February 24, 1915. The U. S. Ex-

hibit 9 is a report of trip I made from Los Angeles

to Indio, on second 242, from Los Angeles to Palm

Springs, on that day, engine No. 2617.

Q. Now, it is stipulated that you were on train

No. 242, engine 2549, on February 24, 1915, Los An-

'geles to Palm Springs. In what way were you noti-
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fied, on that day, that you were required to take this

train from Los Angeles to Palm Springs.

A. I am always called by telephone. They ring

me up 2 hours before leaving time and they tell me
the engine number and generally the fireman I get

and generally tell me either 242 or extra east. The

run of 242 was to Yuma. On its way to Yuma the

train goes through Palm Springs. I don't know

whether I was called for 242 on that day or just for

a train at that time. I was probably called to take

242 out. I was relieved for an hour and 30' minutes

at Colton but I don't remember the terms of that

release. It meant that we were to be released, the

watchman would take charge of the engine and we

were to get off and stay away from the engine until

the time was up, unless they called me. It released

me from continuing the journey on 242 unless they

notified me to come on. I was done then for the

day's work unless they called me again. I only had

instructions to go as far as Colton; with regard to

rules at Colton, I had the privilege of doing anything

I wanted to. As a general thing we went down and

took a nap. I do not think there is any specified dis-

tance in Colton [185] within which we have to

remain. We had to be back within the expiration

of an hour and thirty minutes if we were called. The

release for an hour and thirty minutes meant that

we were finally released. They were supposed to no-

tify me when they wanted me again. I understood

that release to mean that it released us from all re-

sponsibility from the engine or anything until they
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wanted us again. We had a right to do anything

we wanted to, go to bed, sit around and talk, there

was nothing to do. There is a watchman stays on

the engine that has charge of it in the roundhouse.

We were free to do anything we saw fit to do. We
coulB. go to sleep if we wanted to. There is a bunk-

house there. The bunk-house is right near to the

roundhouse. There is a car there with cushions, it

has a bench with cushions on it and another bench

with cushions to put your feet on, and steam heat and

electric lights. If I had been released for two hours

instead of one hour and thirty minutes I would not

understand that there would be any difference only

that we could go up town and stay longer. It meant

in case of an hour and thirty minutes that I should

be at the roundhouse at the expiration of the hour

and thirty minutes so that I could register out and

when I was released I could go anywhere I wished

provided I returned at the expiration of the hour and

thirty minutes and I was to be back at the expira-

tion of one hour and thirty minutes in case I was

notified to go out. They have a caller there to send

out and get you. They would find us any place

around there, in the bunk-house asleep or up town

talking. When I was released for an hour and thirty

minutes we could be any place we wanted to. We
had to be accessible at the expiration of the hour and

thirty [186] minutes but we had a right to be any

place so far as I could see. If we were going to be

any distance away we would generally notify the

caller. We had a right to go five or six miles away.
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When we were wanted the caller came for us. It

was our duty to be in the roundhouse at the end of

an hour and thirty minutes.

Mr. WALTER.—We offer in evidence U. S. Ex-

hibit 9; also U. S. Exhibits 6 and 7.

(Which said U. S. Exhibits 9, 6 and 7 have been

transported to this Court for inspection by this Court

in accordance with Subdivision 4, Rule 14 of this

court.)

Under that release of one hour and thirty minutes

at Colton, I had the same right as I would have when
I got to the end of the division to go on home.

When I am released my time stops and I am released

of all charge of the engine or train at all until I am
called again. If I was released for an hour and

thirty minutes, that is if it said released for an hour

and thirty minutes, we would be expected to be back

at the roundhouse at that time. I believe I was paid

for that time, that hour and thirty minutes.

On March 8, 1914, I was engineer on first 242, en-

gine 2617, Los Angeles to Indio. I went on duty at

1 :55 A. M. at Los Angeles and was released at Indio

at 7 P. M. I was at home when I was first notified

that I would be required to be engineer on that train

that day. The caller rang me up over the telephone

and either called me for extra east or for 242. The

run of 242 is Los Angeles to Yuma, by way of Indio.

[ISTJ

Cross-examination.

I don't remember that I was released for any par-

ticular time, such as one hour and thirty minutes at
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Indio. On one of the trains mentioned by counsel

for the goverimient I was released at Palm Springs

because of the 16-hour law, in order not to work over

16 hours.

Redirect Examination.

I say I don't know whether I was released for a

definite period or not. If I was, I would be back

at the roundhouse, but I don't remember the exact

time. I wouldn't be positive whether I was released

for a definite period on February 24, 1915, with re-

spect to train 242, engine 2549, unless I could see

some reports. It might have been a release until I

was called, or a release for a definite time.

Testimony of W. H. Whalen, for Plaintiff.

W. H. WHALEN, a witness called on behalf of

the plaintiff, being first duly sworn, testified as

follows

:

My name is W. H. Whalen. I am superintendent

of the Los Angeles Division of the Southern Pacific.

I was such superintendent February 2, 1914. I was

in charge of the employees who were in charge of

extra 2784, Los Angeles to Indio, on February 2,

1914. These employees were released for a period

of one hour and thirty minutes at Colton on that day.

The purpose of that release was to give them a rest.

We did not need them there while we were doing the

work. If we had not released them the hours of ser-

vice would have continued. If they had not been

released under the form that they were released, they

probably would not [188] have reached their des-

tination within the sixteen hours. When the release
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was given it was not given with the anticipation,

necessarily, that the crew might not reach their des-

tination within sixteen hours. We did not need them

and so we gave them their freedom. That is true

with regard to all these crews on these trains. All

of these employees were paid for the time that they

were released at Colton. With regard to the train

crew in charge of extra 2784, this crew was on duty

from 5 A. M. on February 2, 1914, to the hour of "9 :50

P. M. on said date, and these men were paid for the

entire time they were on service, including the time

released. They were paid for the entire time from

5 A. M. to 9:50 P. M. With regard to extra 2765,

Indio to Los Angeles, this crew went on duty at Indio

at 7 :10 A. M. and were released at 8 :40 P. M. and

these men were paid for that entire time. With re-

gard to train 242, engine 2549, February 24, 1915,

this crew went on duty at 1:30 A. M. and were re-

leased at Palm Springs at 6 :30 P. M. and these men
were paid for the entire time. With regard to first

242, engine 2617, on March 8, 1914, these employees

went on duty at 1 :55 A. M. and were released at 7 :00

P. M. These employees were paid for that entire

time. With regard to train 516, engine 2711, on

March 13, 1914, this crew went on duty at Los An-

geles at 7 :30 P. M. and were released from duty at

Indio the next day at 12 :25 P. M. These employees

were paid for that entire time. Train 816 on March

12, 1914, ran from Los Angeles to Indio. The em-

ployees on this train were notified of the fact that

they would be required to handle this train from Los
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Angeles to Indio in this way: After a train dis-

patcher decides to run a train he will put a notice

in over at the yard office and at the [189] motive

power department and the call-boy will call men for

Extra East, or often the train dispatcher indicates

it to be 242 or 244. In this case it was 516. The

run of 516 terminated at Calexico, down on the

Southern Pacific south of Imperial Junction. That

train went through Indio. The duty of these em-

ployees on receiving this notification that they would

be required to go out on this train, No. 516, was to

prepare to respond to the call, get their meals, if they

desired to, and be on hand at their leaving time, ready

to go. Then they were to take their respective posi-

tions on the train, the engineer, for instance would

take his place on the seat in his engine and watch for

the signal and when he got the signal would take hold

of the throttle and start up the train. The fireman

would be on the other side. They would run that

train wherever the order designates. There is only

one direction in which that train would run. It

would naturally follow that they would take it where

they were called to take it and where the order spe-

cified they would take it. Train 516 had only one

place to go. They were to take it in that direction.

That crew on that day proceeded to Indio and were

released at Colton for an hour and thirty minutes.

That meant that they were absolutely released from

responsibility. I did not hear any of them testify

here to-day that they were released for a definite

time. When they are released they can do anything
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they see fit. When released they would probably

.say, "You will find me at such and such a place. I

will be down at the bunk-house or at the hotel or

getting lunch." At the expiration of one hour and

thirty minutes. They are told, "You are released."

They will say, "All right, I am going down and get

some sleep," or, "All right I am going over to the

lunch counter [190], and you will find me there

when you want me. '

' When these men were released

they did not know when they would be called again.

They might not be called for two hours or they might

be called within an hour. The form is "You are

released." That means that he is released from re-

sponsibility until called. It may be a release for

thirty minutes, any length of time. We have re-

leased them for a period as short as twenty minutes.

When a man is released, when he is notified lie is re-

leased, he doesn't know anything more than that he

is released. As far as I know that is true in regard

to all these men involved in this case, and I am justi-

fied in saying that from my own knowledge in the

usage in the transportation business. When these

men were released for an hour and thirty minutes

in these particular cases, that meant that they were

released, that they were as free men as there is in

the world, until the call-boy gets them again. The

men would say, "I am going down and get some

sleep," or he will say, "I will be there" or "here'^

or some other place. I am saying that from my own

experience as an engineer,
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1 Cross-examination.

WEen a man is released at Colton he leaves and

may be reached by telephone ; in other words he is

temporarily at home. He is turned loose. He sim-

ply gives us word where he could be found. He
could go automobile riding, yes, but that would be

a very unusual thing, but he could go automobile

riding. He could go to a moving picture show or

go and play ball and do anything he has a mind to.

[19II

Redirect Examination.

I say this, that going automobile riding is an ex-

traordinary case. I have never in my life heard of

a man going automobile riding on a release. He
could go, but there has got to be some understand-

ing with him. He may say,
'

' I will be at my home. '

'

Then he must be at his home. He must be some-

where. He might say,
'

' I am released. I am going

into the country for an automobile ride.
'

' He could

go automobile riding if he would say,
'

' Here, I leave

at such a time. I will call you up and let you know
where I am." It would be an extraordinary case,

as I say. It is only drawing on my imagination to

state that. In these particular cases when these men
were released for one hour and thirty minutes they

were as free as men could be. They can go any-

where they please, do as they please and be gone as

long as they please. When notified they are released

will say: "You will find me at such a place. I am'

going to the hotel.
'

' Or they may say,
'

' I am going

down and get some sleep," or "I am going to the
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lunch counter and you will find me there." If these

men had gone and taken an automobile ride we would

call'somebody else if we could not find them. If

these men had gone and taken an automobile ride

and notified the man in charge that they would be

found 25 miles out within an hour, we would not be

able to get these men back at any minute if we wanted

them in ten minutes, and if they were not there and

they were not able to get them within the time needed

we would call somebody else. If nobody else was

available, there would be a delay. Of course those

are impossible conditions. Yet the men have a right

to go but [192] they would not lose their jobs.

They would not be subject to suspension. We would

take them to task about it. It would be a careless

way to do, to go out in the country without saying

where they would be. They should say, "I will be

at such and such a place at such a time." If they

were 50 miles away at such a time it would not be

satisfactory to the railroad company. They should

be where they could be called when wanted. This

release is a matter of common sense. They are told,

*'Now you are released," and they say, "We will be

found at such a place." The man wants to work,

you know, he wants to do more work and the rail-

road company wants him, too, and the railroad com-

pany wants him to be where he is accessible when

needed and wants him to tell them he will be there.

Recross-examination.

Very often when these men go into the dis-

patcher's office and he tells them they are released,
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it may be that the dispatcher himself does not know
when these men will be needed again. He cannot

look into the future any more than any one else.

The men that work out of Los Angeles are required

to live in Los Angeles. They would not be permitted

to live in San Francisco if they pulled trains from

Los Angeles to Yuma.

Mr. WALTER.—I offer in evidence U. S. Ex-

hibit 10.

(Which said U. S. Exhibit 10 has been transported

to this Court for inspection by this Court in accord-

ance with Subdivision 4, Rule 14 of this court).

Testimony of L. G. Sloan, for Plaintiff.

L. G. SLOAN, witness called on behalf of plain-

tiff, being first duly sworn, testified as follows

:

I am assistant superintendent of the Southern Pa-

cific Company. I was such assistant superintendenf

at Los Angeles in February and March, 1914. I

had supervision over the trainmen. There are cer-

tain trainmen who make what we call local runs, and

there are other men who make what we call through

runs. A through run is a train that would go

through, such as a through freight east from here

destined to El Paso. Local trains are [193] trains

that do switching at all stations. We have local men
that make Colton and Los Angeles, on those through

trains that would run through Indio and probably

up to Yuma. There were certain men that were as-

signed to certain classes of runs. All men are on

whafTs known as a seniority list. The seniority list
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is their age in the service. The oldest man in the

service has preference, in positions. A run is put

on, or established, and it is up to bid for fifteen days

and Ihe men take their preference. If there were a

run between Colton and Los Angeles, a local run,

they will bid on that. After the bids are all in, the

oldest man on the list who has bid for the run gets

it. Through runs are what we call our chain gang

crews. I know conductors Gibson and Lindley and

engineers Richardson, Winter, Olwein, and Danfel-

ter, and brakeman Kincaid, Courtnej^, Elmer Whit-

man, J. E. PettiJohn, MacBurney and Sutherland.

These men ran on certain days in February and

March between Los Angeles and Indio and Palm
Springs. Their runs were from Los Angeles to Col-

ton. These men were released at Palm Springs one

day on account of the 16-hour law. They were as^

signed to what is known as a through run or chain

gang and were not assigned to a local run. All

trains have to have orders by which they are run.

The time table train moves on its rights. They are

known as regular trains. They do not have running

orders but run on regular schedule orders. No. 242

is a regular train and is scheduled fom Los Angeles

to El Paso via Indio. For first 242 there will be a

train order. That is a section of a regular train.

An order would be given to the engineer to run as a

first section of that train. The first is ahead of the

regular section. They run on the regular block

signal on this division ten minutes apart as a rule.

With regard to the extra trains, they run on what are
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called regular train orders. It is up to the train dis-

patcher starting an extra run from Los Angeles to

Indio or Indio to Los Angeles to [194] have an

order controlling its run all the way through at the

time it starts out. The train dispatcher being the

captain of his work, it is up to him to give the orders

with reference to them as he sees fit. That was the

sysfem then and that is the system now to give the

first running order out of here probably to Colton.

If this train went on it would get another order when

lit got to Colton. Extra passenger trains are run on

the same kind of orders. Regular passenger trains

are run on time tables if they are regular scheduled

trains.

Q. Now, Mr. Sloan, it is before the Court in this

case that the crews involved in this case were re-

leased on what the carrier, or the Southern Pacific

Company, has designated as a release of an hour and

thirty minutes. In some instances it was ten min-

utes. In some cases it was exactly an hour. What

was the system of release at Colton followed by the

Southern Pacific Company during February and

March of last year?

A. They were released from duty on their arrival

until they were called to leave.

Q. Until they were called?

A. Yes. ''Released until called" meant that they
understood they were off duty. That they are not

in any way employed. They are absolutely free.

And they would be called when they would be needed,

just the same as for their initial trip. The release
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was for an indefinite period. With regard to the

crew running from Los Angeles to Indio, when that

crew got to Indio it was released. With regard to

the crew running from Indio to Los Angeles, when
they arrived at Los Angeles they were released.

They are at their terminal. They are through. The
crews would not be [195] paid for their release

at Indio, because that is their terminal and would

not be paid for their release at Los Angeles because

that is their home terminal, but they are paid for

their release at Colton. They are paid for every

minute they are at Colton. That is between their

terminals. That is because they had not reached

their destination. The release at Colton differed

from the releases at their terminals in this : At Col-

ton they are at the middle of their run. At their

terminals they are at home. They go home just like

you go home, when you get through your work, when

at Colton they are only released from duty. They

are not needed. On arrival of the train crew at Los

Angeles from Indio, they register the time of their

arrival. The register always shows the exact time

of their arrival at River Station, Los Angeles. It

shows the conductor's and engineer's name and the

engine number and the loads it has and the empties

it has and the tonnage. When the crew starts out

on the trip the conductors register. The engineer

and fireman only register at the roundhouse. That

shows the hour they report for duty.

As a general thing the register shows the previous

hours of rest they had before they reported for duty.
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I have here the registers for February and March.

That is the engineers and fireman's register. I have

the engineer's register for February 2, 1914, of

Engineer Richardson. On that date his run was

extra east 2784. His fireman was Durrance. The

register shows their previous rest before they

started was 14 hours—each day 14 hours. I have

the register here for the 24th of February, the re-

turn trip from Indio to Los Angeles of Charles H.

Winters and fireman George F. Hutchison. They

registered at 2 A. M. on February [196] 24, and

the register shows they rested 12 hours previous to

that. I have a register here for March 8, 1914, of

Charles H. Winters and fireman Ross. They regis-

tered at 2 :25 A. M. on that day. Their previous rest

before that was 12 hours each. I have the register

for March, of Danfelter, engineer, and fireman, C. L.

|McKinley. They registered at 8 P. M., which shows

that one of them had 39 hours rest previous and the

other had 12. The conductors register out of River

Station, at approximately the time when they re-

ported for duty. This register does not show the

previous hours of rest the conductor and brakeman

had before they started out. We have another reg-

ister for that, a mimeograph form, to show the hours

of service. It was a kind of an extra precaution

for the purpose of giving the company information

as to the amount of rest they had before starting out.

In case of a run from Indio in to Los Angeles the

conductor would register his time of arrival at Los

Angeles and the register would show the number of
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hours rest previous. Those registers are destroyed.

The time it would take a train to run from Los An-
geles to Colton would be according to the density of

the traffic or tonnage they would have, the time of

day they left and what they would have to contend

with. We have some trains that go from here to

Indio in four hours. Others take seven hours. The
purpose of the release granted to employees at Col-

ton is that the trains are in the yards there probably

two hours and some times three and some times four

hours and there is absolutely nothing for the crews

to do and we want to give them a recreation. At
times we have the crews there for a much longer

time than two hours, sometimes not longer than

twenty minutes. We would not release them for

twenty minutes. [197] Anything less than an

hour is too trifling. The release is for the purpose

of rest and recreation because they had nothing to

do. The yard crews there do the switching. That

is where they ice cars and all perishable freight.

The stops at Colton are made to arrange the trains

for continuing on from that point. The cars had to

be switched. Any perishable fruit had to be taken

and iced. Some of it had to be precooled. We have

a precooling plant that which cost something like

700,000'. When shippers ship their fruit they ship

it with the stipulation that it be iced or precooled,

which keeps it in good condition until it reaches its

destination. They drive all the warm air out and

keep cool air in and keep it in its natural state.

That takes time. It often takes three or four hours
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to take a car out of a train and precool it and put it

back in. It was very often the case at that time

that the time used from Los Angeles to Indio or

Indio to Los Angeles was very near the 16 hour

period. If the time allowed at Colton should not be

counted, the time of duty of these crews in a number

of cases would have been in excess of sixteen hours.

It was an order that the crews be released. That

was the system. We always released those crews

at Colton. We would give them rest and recreation

and of course they used that time at their leisure.

When necessary within the 16 hours. On each day

involved here these crews were working between Los

Angeles and Indio, with conductor Gibson as con-

ductor. His brakemen were Kincaid, Courtney and

Wakeman. Between February 8 and March 8, Mr.

Lindley's regular runs were the same with the ex-

ception of one when he made a trip to Mojave.

Regularly he ran between Los Angeles and Indio

and went as far as Yuma in some cases.

The Government rests. [198]

Testimony of L. Gr. Sloan, for Defendant.

L. G. SLOAN, a witness called on behalf of the de-

fendant, being first duly sworn, testified as follows:

I was on the stand a few minutes ago. Directing

my attention to the date February 27, 1914, one of

the charges of the United States against the South-

ern Pacific is working their men more than 16 hours

on February 27. I have testified that I was assist-

ant superintendent for the Los Angeles Division and
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as such handled the transportation. I remember

the occasion of the flood of 1914.

Mr. WALTER.—Now, if the Court please, we have

demurred to that answer as to that particular sec-

tion of the

—

The COURT.—Well, if the demurrer is sustained

I will permit them to amend.

Q. (By Mr. GILBERT.) With reference to Feb-

ruary 27th and the days previous to that time, you

may tell the jury what the condition of your tracks

was, beginning on about the 18th of February and

from then on up until the 27th.

Mr. WALTER.—^We object to that as immaterial.

The statute says that in case of casualty, unavoid-

able accident or act of God, and where the delay is

the result of causes not known to the officers or the

crew at the time the crew left the terminal, the stat-

ute does not apply. Now, if his testimony is con-

fined to this particular day, and it shows that this

heavy rainfall and flood occurred after the crew left

the terminal, w^e have no objection; but we do object

to his testifying to the condition of the weather a

week before the crew left the terminal. We think

under the ruling of the United States Circuit Court

of Appeals and other courts this does not apply un-

less these conditions arise after the crew leaves the

terminal.

The COURT.—The statute is: ''The provisions of

this [199] act shall not apply in any case of casu-

alty or unavoidable accident, or the act of God, nor

where the delay was the result of a cause not known



The Southern Pacific Company, 187

(Testimony of L. G. Sloan.)

to the carrier or the officer or agent in charge of such

employee at the time such employee left the term-

inal, and which could not have been foreseen."

Now, of course, if this flood and rain could have

been foreseen, and they knew before the train left

the terminal that this accident was going to happen,

this act would not apply; no doubt about that. It is

as plain as A, B, C. But I think that the evidence

has got to be taken so that the jury can determine

the facts. It is a question for the jury whether that

is a fact or not. Now, a rain may have come and it

may have poured down like in the days of Noah, but

the flood may not have come until after the rain was

over, and the tracks may not have been washed out

until after the train left the terminal. We cannot

tell until the evidence is put in.

Mr. WALTER.—Now, I suggest, Your Honor,

that if a rain has fallen,—I understood him to ask

as to the 18th or along about that time

—

The COURT.—^Well, you perhaps do not under-

stand this country. The rain may start in on Mon-

day, and it may rain Monday and Tuesday and Wed-
nesday, and then on Thursday there will be a flood

that will wash out bridges and tear up roads and do

a good deal of damage, and this rain continuing all

the time, the ground gradually gets soaked up, and

you can't tell where the flood is coming from. These

jurors all know about this country, and they will

probably take into consideration their own knowl-

edge in regard to those conditions in this country
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and these floods, with the proof that may be offered.

[200]

Mr. WALTER.—It seems to me if the rain had
fallen as far ahead as he suggests it could have been
foreseen.

The COURT.—I will permit the question about

the flood, and let the jury determine.

Mr. WALTER.—Exception.
(Last question read.)

Q. (By Mr. GILBERT.) Now, let your answer

include the rainfall, as you remember it, and the di-

rect damage to the equipment of the road.

Mr. WALTER.—Now, plaintiff desires to except

to the admission of this testimony for the i'eason

that the condition of the track on all these dates

previous was known on the 27th day of February,

1915, and that that is in no way material to the ques-

tion at issue, as to whether the train involved was

delayed by a cause which could not have been fore-

seen at the time the crew left the terminal.

The COURT.—Now, suppose the rain had been

falling for three or four days and the track was wet

and soft, and the ground was soaked, and these

trains leave the depot, and then there comes a cloud-

burst, or an unprecedented flood in some particular

part of the valley, when it is easy to wash out the

track or wash out the bridge: Don't you think the

jury would have a right to take those things into

consideration ?

Mr. WALTER.—Well, it seems to me, Your

Honor, if the track is already wet and soaked

—
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The COURT.—Is it your idea they should not send

out a train then ?

Mr. WALTER.—Not at all, but if they send out

trains under these conditions knowingly, unless

something happens after the train leaves the ter-

minal— [201]

The COURT.—Why, certainly something will

have to happen after it leaves the terminal.

Mr. WALTER.—That is my point.

The COURT.—Well, they can't prove it all at

once.

Mr. WALTER.—I understood the question to be

as to the condition of the track through all these

days.

The COURT.—The objection is overruled.

Mr. WALTER.—Exception.
(Last question, as amended by the succeeding an-

swer, read to the witness.)

A. During that period we had very heavy rains,

in fact one of the heaviest storms that has ever been

since I have been here, in 1910.

Q. (By Mr. WALTER. ) During which period ?

A. The period asked for; after the 18th.

Q. After the 18th and up until when?

Mr. GILBERT.—Up to the 27th.

Mr. WALTER.—I understood you to say the time

previous. You didn't restrict it to any particular

time.

A. (Continuing.) And especially between Colton

and Los Angeles. We were tied up by washouts in



190 The United States of America vs.

(Testimony of L. G. Sloan.)

there. The train sheet shows the part of the divi-

sion on the 27th where we hadn't got the tracks clear

yet in the vicinity of Colton. Regular trains an-

nulled account washouts. That is in the vicinity

of Colton. I remember very distinctly I was in that

section, and it was the fourth night that I got into

bed at El Monte. During these four days and four

nights I was fixing up washouts, side washes, head

breaks, difficulties and ever}i:hing between Colton

and El Monte. The morning of the 26th was the

first day we got over El Monte bridge, I think, for

four days. The floods washed out the approaches

and took out—well, I distinctly remember setting

up four bents. [202]

The morning of the 26th was the first time I got

across El Monte bridge. On the 26th and 27th we

moved more equipment than usual. We had to move

all of this delayed freight. The storms had made

the roadbed very soft and we had all kinds of slow

orders, safety first being the slogan. I remember

very distinctly we had one slow order in east of

Ontario where the trains were not permitted to run

over 25 miles an hour through that sandy country.

It washed everything. We were two nights there

trying to get trains for 25 miles along in there. The

road bed on the side was all washed out and we

would put ballast and ties and everything along just

to get over it, and I see by the train sheet on the

27th that every train coming along there lost—

a

passenger train would lose as much as one hour from

Colton to Los Angeles on account of track conditions.
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A freight train would lose—I would say if they got

over to Colton from Los Angeles in less than three

hours it would be an extra run. You see they have

to keep clear of all those passenger trains. Now

here is the Golden State Limited on the 27th. He

was 50 minutes making the 30' minute run from

Colton over towards Ontario on the 27th. That

was the day that the other freight train was oper-

ated. All trains show a delay and lost time in there.

The dispatcher's notes show the time lost on ac-

count of soft tracks, slow orders, etc. It was neces-

sary to restrict the speed of all trains to that of

safety in that vicinity, and it was many days before

we got the track fixed up so that they could make

anything like reasonable speed. There was no way
by which it could be definitely determined by the

dispatcher as to what time [203] could be made

on this soft track. That was a matter which was

necessarily placed largely in the discretion of the

crew in actual operation. When the freight train

under those conditions left Los Angeles the dis-

patcher couldn't tell whether he could move to

Colton in six hours or nine hours. In the first place

the track conditions and the slow trains he had to

meet and his delays waiting for them and then other

delays waiting for him when he got started over this

slow trip. It was awfully slow work and delays

trains something terrible. So far as I am concerned,

I know of no way of foreseeing this track difficulty.

I couldn't tell how much they were going to loose.
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Cross-exammation.

I couldn't tell when we had the most rain. It

rained day and night in there most of the time. I

couldn't tell up to what time. I was out there wet
from top to bottom. I was trying to fill up the

holes and wasn't keeping weather records. There

was quite a bit of rain on the 18th. It was some-

thing terrible. The bridge at El Monte was gotten

in shape on the morning of the 26th. The flood was

all about the same for several days, and part of the

highest flood washed out at El Monte. The flood

doesn't come and then go just at one time, but it

probably rains to-night and a terrible flood and then

to-morrow it will go down a little and then it will

rain again. I know that along about that time we

cribbed up one bridge there three times near San

Gabriel. [204]

If the rain ceased along about the 23d or 24th,

then the highest crest of the flood would have been

before the 26th. I do not know exactly when the

rain ceased. I kept a diary, but my diary does not

show as to the rain.

Mr. GILBERT.—Your Honor, the Weather Bu-

reau records will show that, and I will admit them
without any proof of their correctness at all.

Mr. WALTER.—I offer in evidence U. S. Exhibit

11.

(Which said U. S. Exhibit 11 has been transported

to this court for inspection by this court in accord-

ance with Subdivision 4, Rule 14 of this court.)
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The train left Indio for Los Angeles on February

27th at 3:10 A. M. and was tied up at Los Angeles

at 8:40 P. M. of that day. I do not know of any-

thing that occurred subsequent to the departure of

that train from Indio that affected its movement,

except track conditions, and the condition of the

track was known at the time the crew left the termi-

nal, in a general way, but the condition of the track

was not such that we could tell the exact running

time. [205]

Testimony of J. B. Lippincott, for Defendant.

J. B. LIPPINCOTT, witness called on behalf of

the defendants, being first duly sworn, testified as fol-

lows :

My name is J. B. Lippincott. I am a civil engineer.

I have been a resident of Southern California since

1891 and have practiced my profession continuously

in Southern California during that length of time. I

was on the Board of Engineers to study the flood con-

ditions of 1914 for the county. We devoted about a

year and a half 's time to that work, and made our re-

port in August of this year. During my employment

and the practice of my profession as civil engineer, I

have had occasion to keep a record for my personal

benefit of the rainfall of Southern California since

1891, and have published documents concerning them.

I am- familiar with flood conditions from 1891 up to

date. I remember the occasion of the flood which fell

beginning on February 18th and continuing up until

the 21st or 22d of February, 1914. I had occasion to
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observe the force and effect of that flood. I had occa-

sion to compare it with other floods which have fallen

in Southern California during my twenty-two years'

residence here. Directing my attention to the pre-

cipitation of water which fell between the 18th of

February and the 24th of February, 1914, the char-

acter of that flood as compared with other floods, bear-

ing in mind the immediate precipitation, that is, the

volume of water which fell within a restricted period

as compared with other periods of a like time in years

past, I would say that the rainstorm of February,

1914 according to the records of the Weather Bureau

here began with great violence on the 18th of Febru-

ary at Los Angeles and extended until [206] the

21st of February, both inclusive. The floods that

were produced by that storm in the San Gabriel Val-

ley and in that region, according to observations

which I personally made, and which were made under

my immediate direction, were the greatest flood dis-

charges that I have ever known of in this portion of

California or in any other portion of California, when

you consider the flood in terms of flood discharge per

square mile of rain space, as we had a very, very wet

month preceding, with immense floods in January.

This was followed by a group of very heavy rain

storms in February, falling on mountain drainage

basins and valleys that were already saturated with

moisture, and it produced not only great volumes of

flood but great damage and washing away of river

banks and so on generally. The damage on that ac-

count was very great. The region I refer to as the
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San Gabriel Valley is the drainage basin beginning at

Pasadena and extending, say to San Dimas. That

portion of the mountain drainage basin. And dis-

charging through the narrows of the San Gabriel

River near El Monte. We determined the flood dis-

charge from practically all of those drainage basins,

including the flood discharge at El Monte. El Monte

is on the Southern Pacific Railroad east of here.

When a flood falling on the 21st of February, say, as

a matter of illustration, at 3 o 'clock in the afternoon on

the 21st of February—the actual and direct effect of

that flood does not end with the flood itself. It is very

different in drainage basins. If you take a drainage

basin or catchment basin of a small stream, that is,

very short ,[207] and precipitous, you get a flood

very quickly. You would get one from the Rubio

Canyon or some of those other canyon or drainage

basins between Pasadena and Azusa, such a flood, but

when you come to the San Gabriel River, which is a

drainage basin of 220 square miles in area, these

floods do not respond as quickly, and they are drawn

out longer in duration. If you have a country that is

fairly saturated with water by protracted rains, the

floods in lessor volumes are pretty well sustained.

Cross-examination.

The heaviest rains fell at Los Angeles, for instance,

according to the Weather Bureau records, February,

1914, there was 4.26 inches fell on the 18th of Febru-

ary ; .94 inches on the 19th ; 1.69 on the 20th ; .15 on the

21st ; none on the 22d ; none on the 23d ; and none for

the balance of the month. That is, at the Los Angeles
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station. What we did with the flood discharge was to

determine what the maximum flood waves have been

during those times. The exact time when this maxi-

mum flood wave passed by we did not determine. Go-

ing on the theory that the heaviest rain fell on the 18th

—going on the theory that about four inches of rain

fell on that day, and the amounts I have named there

on the three subsequent days, I should think the

height of that flood was reached possibly within 12 or

24 hours at El Monte. Otherwise I do not know when

the highest point of that flood was reached. Un-

doubtedly it occurred before the 22d of February.

There is a Bureau of the Government with officials in

[208] this building—^the United States Geological

Survey—that keep daily records of the flood of

streams and the exact hours and days when these

maximum flood waves occur can be determined. I am

having those records copied now and will have them

by 2 o'clock.

Redirect Examination.

I have got here the daily stream discharge of the

San Gabriel River at Azusa as compiled by the United

States Geological Survey, the hydrographic branch.

Refreshing my recollection from it and testifying as

to the conditions on the dates from the 18th of Febru-

ary up until the 26th or 27th, I would give it on the

17th of February. The flow of the river

—

Mr. WALTER.—For the purpose of the record, I

would like it to show, your Honor, that I object and

have an exception.
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The COURT.—The objection is overruled.

Mr. WALTER.—Exception.

WITNESS.— (Continuing.) The flow of the river

on the 17th of February, the day prior to the rain, was

282 cubic feet per second ; on the 18th it was 1750

—

that is the day of the big rain ; on the 19th, 4540 ; on

the 20th, 11,800; on the 21st, 8,480; on the 22d, 6,620;

on the 23d, 4,710; on the 24th, 4,180; on the 25th,

2,950; on the 26th, 2,840; on the 27th, 2,500; on the

28th, 2,200. That is cubic feet per second. A cubic

foot per second is 50 miner's inches. That was a

very unusual flow for that stream. As far as I now

remember it, that is the biggest flow ever measured on

that river. I personally established that gauging

station in 1896, and since that time, so far as I can

now remember, that was the heaviest [20^] flow

that has ever gone through there since 1896.

Mr. GILBERT.—We offer in evidence Defend-

ant's Exhibit ''A." (Which said Defendant 's Ex-

hibit *'A" has been transported to this Court for in-

spection by this Court in accordance with Subdivision

4, Rule 14 of this court.)

Cross-examination.

The flow was heaviest on the 20th, and it gradually

reduced down until the 28th. On the 27th it was 2500

cubic feet per second. The condition of the stream

was much better on the 27th than on the 20th.

There was no further or additional testimony intro-

duced at the trial. The cause was then argued, and

submitted, thereupon the Court gave to the jury the

following instructions : [210]
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Instructions of the Court to the Jury.

This is a civil action and not a criminal action. The

complaint is divided into thirty counts, or separate

causes of action, each of which alleges a separate

violation of the Statute, which I will hereafter refer

to. The defendant, in its answer, has denied certain

allegations in the complaint. That is to say, the de-

fendant has denied that it has violated the law in re-

gard to keeping its employees on duty longer than six-

teen consecutive hours in any period of twenty-four

hours, or longer than sixteen hours in the aggregate

in any twenty-four hour period.

As to the issues in the complaint denied by the an-

swer. The burden of proving the same is upon the

plaintiff. That is to say, the plaintiff must sustain

such allegations by a preponderance of the evidence.

A preponderance of the evidence does not mean most

of the witnesses or most evidence, but it means evi-

dence which satisfies you as to the weight thereof. In

addition to the answer denying the allegations in the

complaint, the defendant has also pleaded as to count

7, 8, 9, 10, 11 and 12, a special answer, which the de-

fendant claims brings the case within the proviso of

the Statute which I will hereafter refer to. The de-

fendant alleges that the delay and the retention of the

employees for the length of time they were retained

in service at the time in question, was either caused

by the act of God, or was the result of a cause not

known to the defendant or its officer or agent at the

time the employees left a terminal.

You need not consider this special answer until you
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have first determined that the plaintiff has sustained

the burden of proving the facts alleged in the com-

plaint [211] and denied by the answer. If you

determine primarily that the plaintiff has sustained

the burden of proof concerning the facts alleged in the

complaint, then you may consider this further or spe-

cial answer of the defendant. In considering this

further or special answer, the defendant has to sus-

tain the burden of proof. In other words, if the

plaintiff has sustained the burden of proof as to the

allegation in the complaint, and you have to consider

this special answer, then you must consider whether

or not the weight of the evidence preponderates in

favor of this special answer.

You are instructed that by the term "act of God"
is meant those effects and occurrences which proceed

from natural causes and cannot be anticipated and

guarded against or resisted, such as unprecedented

storms or freshets, lightning, earthquake, etc. On
this defense, as I have heretofore stated to you, the de-

fendant assumes the burden of proof to the extent

that it must prove by a preponderance of evidence

that the storm was of such violence and unprecedented

nature that no ordinary and reasonable amount of

care would have prevented the delay. Therefore, if

the plaintiff has established by a preponderance of the

evidence that the defendant violated the hours of ser-

vice law, as alleged in the complaint, then the burden

of the proof is upon the defendant to prove by a pre-

ponderance of evidence that the storm in question was

of sufficient violence to have caused the delay alleged

in the complaint.
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The defendant also claims that the retention of the

men in service was the result of the track being soft

[212] by reason of the floods, and that it could not

be foreseen before the men left the terminal that this

delay would occur. On that branch of the answer the

defendant must also show by a preponderance of the

evidence that such was the fact, and that such soft

track was a cause not known to the defendant or its

officers or agents in charge of such employees at the

time the said employees left the terminal, and it could

not have been foreseen.

The law which the plaintiff claims the defendant

violated, in so far as it is necessary for you to consider

the same, is as follows

:

''That it shall be unlawful for any common
carrier, its officers or agents, subject to this Act

to require or permit any employee subject to this

Act to be or remain on duty for a longer period

than sixteen consecutive hours, and whenever

any such employee of such common carrier shall

have been continuously on duty for sixteen hours,

he shall be relieved and not required or permitted

again to go on duty until he has had at least ten

consecutive hours off duty ; and no such employee

who has been on duty sixteen hours in the aggre-

gate in any twenty-four hour period, shall be re^

quired or permitted to continue, or again go on

duty without having had at least eight consecu-

tive hours off duty.

There is a proviso in the law which reads as follows

:

"Provided, That the provisions of this Act

shall not apply in any case of casualty or un-
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;

avoidable accident, or the act of God; nor where

the delay was the result of a cause not known to

the carrier or its officer or agent in charge of such

employee at the time said employee left a termi-

nal, and which could not have been foreseen":

[213]

, You will see that the law contemplates tw^o classes

of service as to the time employed,—one class where

ther^ are sixteen consecutive hours of labor within a

period of twenty-four hours. In such a case there

are ten consecutive hours off duty. The other class of

service is where there are sixteen hours of labor, in

the aggregate, in any twenty-four hour period, in

which case there must be eight consecutive hours off

duty. The law, therefore, contemplates that there

may be a class of service where there may be a break

in the service of a shorter duration than the pre-

scribed periods of rest of ten and eight hours, re-

spectively. Where the service is for sixteen hours in

the aggregate in any twenty-four hour period, that is

where the service is not sixteen consecutive hours, the

off-duty periods must be such, between the periods of

service, that the employee may have a reasonable op-

portunity for rest or recreation, as I will more partic-

ularly point out to you hereafter.

The plaintiff claims that this case falls within the

first class above designated, while the defendant

claims that it falls within the second class. That is

to say, the defendant claims that the men were not on

duty more than sixteen hours in the aggregate in the

twenty-four hour period, while the plaintiff claims
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the men were on duty more than sixteen consecutive

hours, or sixteen hours in the aggregate in a twenty-

four hour period. .[214]

The plaintiff does not claim that the provision of

the law in regard to having ten consecutive hours off

duty, was violated, nor that the defendant violated the

provision of the Act concerning eight hours off duty,

as above set forth. The defendant does not claim

that the period for which the employee was released

from duty at Colton could either be counted as a part

of the ten hours off duty or of the eight hours off duty,

as set forth in the law. The defendant contends that

the time of release from duty, at Colton, was such a

break in the hours of service that it brings the case

within the second class of cases where the hours of

duty shall not be more than sixteen hours in the aggre-

gate, and claims that there were not more than sixteen

hours of duty performed by the employee, in the

twenty-four hour period.

Under the Hours of Service Act, which has been

partially read to you, when several employees are

kept on dut}^ beyond the specified time of sixteen

hours, a separate penalty is incurred for the detention

of each employee, although by reason of the same de-

lay of a train.

Each overworked railway employee presents to-

wards the public a distinct source of danger, and a dis-

tinct wrong to the employee.

The wrongful act, under the Statute, is not the de-

lay of the train, but the retention of the employee ; and

the principle that under one act having several conse-
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quences, which the law seeks to prevent there is but

one liability attached thereto, does not apply. [215]

An employee who is waiting for the train to move,

and liable to be called, and who is not permitted to go

away, is on duty within the meaning of the Hours of

Service Act.

The penalty imder the Act, not being in the nature

of a compensation to the employee but pimative and

measured by the harm done, is to be determined by

the Judge, and not by the jury. So if you should

find for the plaintiff you need not consider the

penalty.

There may be cases where the release from duty

of an employee of a railroad company, is so brief, or

where the circumstances are such that the Judge

may say that the claim that the continuity of the

hours of service has been broken, would be a mere

sham and a pretense, and the Court would not recog-

nize such a case as being a compliance with the law.

On the other hand, there may be cases where the re-

lease from the service of the employee, is of such

length of time, and is surrounded by such circum-

stances that the Court could say that no fair-minded

man could dispute the statement that the employee

had a fair and reasonable opportunity for rest and

recreation, and that the law in such cases had been

complied with. Then there may be other cases,

where neither of these extremes exist ; cases that oc-

cupy the middle ground between these extremes;

cases where, although there may not be any dispute

as to the facts of the case, it is necessary to apply the

proven circimistances to the situation in order to de-
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termme whether or not the law has been complied

with. I have decided that this case occupies the third

situation described. That is to say, it falls within

thatTwilight zone between the two extremes, as above

described. I therefore instruct [216] you that

you are to apply the probative facts and the proven

circumstances in this case, to the situation, and de-

termine whether or not, during the time the em-

ployees were released, they had a reasonable and fair

opportunity for rest and recreation.

In determining whether or not the men had a rea-

sonal51e opportunity for rest and recreation during

the time that they were released from duty, you shall

take into consideration all the facts and circum-

stances connected with such release ; whether it was a

release in good faith, and whether or not the men

had, during the time they were released, a right to do

as they pleased ; whether they were masters of their

own time, and whether they really had a substantial

and opportune period of rest. If you find, as afore-

said, that the release from duty at Colton, was a

break in the hours of service, within the meaning of

the law as I have explained it to you, then you should

find for the defendant upon that issue, but if, on the

other hand, you should find that the employees were

not released in such a manner that they were masters

of their own time and did not have a reasonable and

fair opportunity for rest and recreation, you should

find for the plaintiff upon that issue.

The parties have entered into a stipulation, in

writing, concerning many facts involved in this case.

This stipulation will be handed to you for you to
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take and to have with you during your consultation.

This stipulation, insofar as it covers the case, is

binding upon both parties and you cannot consider

that anything in it is erroneous. In addition to this

stipulation of facts, certain evidence has been intro-

duced, which you will consider in connection with

such stipulation, but you cannot regard such evidence

as being contrary to such stipulatioin. [217],

Thereupon the plaintiff requested the following

instructions, which were refused by the Court, to

iwhich refusal of the Court the plaintiff then and

there duly excepted ; the grounds for said exceptions

as given at that time are set out in full in the assign-

ment of errors filed herein

:

I.

You are instructed to find for the plaintiff on each

of the first six causes of the plaintiff's petition.

Said plaintiff then and there, while the jury was

in the box, duly excepted to the Court's refusal to

give the foregoing instruction.

II.

You are instructed to find for the plaintiff on each

of the counts seven to twelve, inclusive, of the plain-

tiff's petition.

Said plaintiff then and there, while the jury was

in the box, duly excepted to the Court's refusal to

give the foregoing instruction.

III.

You are instructed to find for the plaintiff on each

of the counts thirteen to eighteen, inclusive, of the

plaintiff's petition.

Said plaintiff then and there, while the jury was
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in the box, duly excepted to the Court's refusal to

give the foregoing instruction. [218]

IV.

You are instructed to find for the plaintiff on each

of the counts nineteen to twenty-four, inclusive of

the plaintiff's petition.

Said plaintiff then and there, while the jury was in

the box, duly excepted to the Court's refusal to give

the foregoing instruction.

5.

You are instructed to find for the plaintiff on each

of the counts twenty-five to thirty, inclusive, of plain-

tiff's petition.

Said plaintiff then and there, while the jury was in

the box, duly excepted to the Court's refusal to give

the foregoing instruction.

6.

If you believe that the so-called releases at Colton,

varying from one hour to one hour and thirty min-

utes were not in the nature of releases for a definite

and fixed time, you are instructed that such releases

did not break the continuity of the service of the em-

ployees involved. A release for an indefinite

period, although it transpired that such period of

inactivity amoimted to as much as one hour and

thirty minutes, did not break the continuity of ser-

vice, within the meaning of the statute.

Said plaintiff then and there, while the jury was in

the box, duly excepted to the Court 's refusal to give

the foregoing instruction. [219]

7.

If you believe that when the crews involved
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reacEed Colton they had not reached their terminal

or the end of their run, and that they still remained

the crews of their respective trains, and that the so-

called releases at said point were not for a definite

and fixed period, you are instructed that such re-

leases did not effect a break in the continuity of their

service.

Said plaintiff then and there, while the jury was in

the box, duly excepted to the Court's refusal to give

the foregoing instruction.

8.

For a release to constitute a break in the service,

it must be given before the period claimed begins,

and must be for a definite time.

Said plaintiff then and there, while the jury was in

the box, duly excepted to the Court 's refusal to give

the foregoing instruction.

9.

A release to break the continuity of service must

be such that all the facts and surrounding circum-

stances will permit of the employees being absolutely

free to come and go at will, and not so restricted that

the complete enjoyment of such release may be ham-

pered by the fear that such employee may be wanted

hy his employer at some particular place during such

time of release for duty in connection with his reg-

ular w^ork. It is not sufficient that the carrier [22Q]

state to the employees that they are released and free

to go wherever they choose, when the employee at the

same time is given to understand that he shall keep

himself in readiness to respond whenever called for

or needed to resume regular duty.
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Said plaintiff then and there, while the jury was in

the box, duly excepted to the Court's refusal to give

the foregoing instruction.

10.

As to counts seven to twelve, inclusive, you are in-

structed that the heavy rains and unprecedented

floods occurring on the dates shown did not excuse the

carrier for keeping the employees involved on duty

in excess of sixteen hours.

' Said plaintiff then and there, while the jury was in

the box, duly excepted to the Court 's refusal to give

the foregoing instruction.

11.

You are instructed that for a casualty, unavoid-

able accident, or act of God to warrant service of em-

ployees engaged in or connected with the movement

of trains in excess of sixteen hours, such cause of

delay must have arisen subsequent to the time such

employees left their initial terminal.

Said plaintiff then and there, while the jury was in

the box, duly excepted to the Court's refusal to give

the foregoing instruction. [221]

12.

You are instructed that the bad condition of the

defendant's railroad track, bridges and roadbed on

February 27, 1914, due to the heavy rains and unpre-

cedented floods arising on February 18, 19, 20, 21,

and 22, does not justify the defendant in keeping on

duty in excess of the sixteen hour period a crew who

left their initial terminal at Los Angeles on said

day of February 27, 1914.

Said plaintiff then and there, while the jury was in
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the box, duly excepted to the Court's refusal to give

the foregoing instruction.

13.

You are instructed that if you find the defendant

guilty of the counts involved, you have nothing what-

ever to do with the fixing of the amount of the pen-

alty for the violation; that the matter of assessing

the penalties is entirely for the consideration of the

Court, and your duty only is to find whether or not

the employees made the basis of the various thirty

counts of the plaintiff's petition, were or were not on

duty In excess of sixteen hours.

Said plaintiff then and there, while the jury was in

the box, duly excepted to the Court 's refusal to give

the foregoing instruction. [222]

Thereupon the jury returned a verdict in favor of

the defendant in words and figures as follows

:

In the District Court of the United States in and for

the Southern District of California Southern

Division.

No. 345—CIVIL.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

SOUTHERN PACIFIC COMPANY, a Cor-

poration,

Defendant.

Verdict.

We, the jury in the above-entitled cause, find in

favor of the defendant. Southern Pacific Company,

a corporation.
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Los Angeles, Cal., Oct. 27, 1915.

GEO. F. GUY,
Foreman. [223],

Order Settling and Allowing Bill of Exceptions.

IT IS HEREBY STIPULATED that the fore-

'going may constitute a bill of exceptions of the above-

bntitled cause and that the same may be settled by the

judge who tried the same.

, Dated this 8 day of April, 1916.

ALBERT SCHOONOVER,
United States Attorney,

ROBERT O'CONNOR,
Assistant U. S. Attorney,

Attorneys for Plaintiff.

HENRY T. GAGE and

W. L GILBERT,
Attorneys for Defendant.

The foregoing bill of exceptions, containing all of

the evidence offered and introduced at the trial of

said cause, necessary to a review of the said cause on

this appeal, and the instructions of the Court to the

jury, with the plaintiff's exceptions thereto, and con-

taining all of the proceedings at the trial of the said

cause, is a true and correct bill of exceptions, and the

time for filing plaintiff's proposed bill of exceptions

and defendant 's amendments thereto and for settling

of said bill of exceptions having been duly extended

by order of this court, the said bill of exceptions is

hereby settled and allowed and ordered to be filed.

Dated this 8th day of April, 1916.

OSCAR A. TRIPPET,
District Judge. [224]
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[Endorsed] : No. 345—CIVIL. In the District

Court of the United States for the Sou. Dist. of Cali-

fornia, Southern Division. The United States of

America vs. The Southern Pacific Company. Bill

of Exceptions. Filed Apr. 8, 1916. Wm. M. Van

Dyke, Clerk. By Leslie S. Colyer, Deputy Clerk.

[225]

In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 345—CIVIL.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

tion, et al..

Defendants.

Petition for Writ of Error.

The United States of America, plaintiff in the

above-entitled cause, feeling itself aggrieved by the

verdict of the jury, and judgment of the Court, en-

tered on the 30th day of October, 1915, comes now by

Albert Schoonover, United States Attorney, and

Robert O'Connor, Assistant United States Attorney,

its attorneys, and files herewith an assignment of er-

rors and petitions said Court for an order allowing

said plaintiff to procure a writ of error to the Honor-

able, The United States Circuit Court of Appeals for

the Ninth Circuit, under and according to the laws of
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the United States in that behalf made and provided

;

and that upon the filing of the said writ of error in the

clerk's office of the United States District Court for

the Southern District of California, Southern Divi-

sion, at Los Angeles, California, all further proceed-

ings in this Court be suspended and stayed until the

termination of said writ of error by the United States

Circuit Court of Appeals for the Ninth Circuit.

[226]

And your petitioner will ever pray.

Dated March 7, 1916.

ALBERT SCHOONOVER,
United States Attorney,

ROBERT O'CONNOR,
; Assistant United States Attorney.

Attorneys for Plaintiff.

[Endorsed] : No. 345—Civil. In the District Court

of the United States for the Sou. Dist. of California

Southern Division. United States of America vs.

Southern Pacific Company. Petition for Writ of

Error. Piled Mch. 7, 1916. Wm. M. Van Dyke,

Clerk. By Leslie S. Colyer, Deputy. [227]
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In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 345—CIVIL.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY,
Defendant.

Assignments of Error.

Comes now the United States of America, plaintiff

in the above-entitled cause, and files the following as-

signments of error upon which it will rely in its prose-

cution of a writ of error in the above-entitled cause,

petition for which said writ of error to review the

judgment of this Honorable Court, made and entered

in said cause on the 29th day of October, 1915, it files

at the same time with this assignment.

Assignment No. 1.

That said United States District Court for the

Southern District of California, Southern Division,

erred in overruling plaintiff's demurrer to defend-

ant's amended answer.

Assignment No. 2.

That said United States District Court for the

Southern District of California, Southern Division,

erred in overruling plaintiff's demurrer to defendants

first amended answer. ,[228]

Assignment No. 3.

That said United States District Court for the
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Southern District of California, Southern Division,

erred in overruling plaintiff's demurrer to defend-

ant's second amended answer.

Assignment No. 4.

That the verdict of the jury is not sustained by suffi-

cient evidence.

Assignment No. 5.

That the verdict of the jury is contrary to the evi-

dence.

Assignment No. 6.

That the verdict of the jury is contrary to the law.

Assignment No. 7.

That the court erred in refusing to give plaintiff 's

requested instruction No. 1, to wit

:

'

'You are requested to find for the plaintiff on each

of the first six counts of the plaintiff's declaration."

Assignment No. 8.

That the court erred in refusing to give plaintiff's

requested instruction No. 2, to wit

:

''You are requested to find for the plaintiff on each

of the counts seven to twelve, inclusive, of the plain-

tiff's declaration." [229]

Assignment No. 9.

That the Court erred in refusing to give plaintiff 's

requested instruction No. 3, to wit

:

''You are requested to find for the plaintiff on each

of the counts thirteen to eighteen, inclusive, of the

plaintiff's declaration."

Assignment No. 10.

That the Court erred in refusing to give plaintiff's

requested instruction No. 4, to wit

:

"You are requested to find for the plaintiff on each
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of the counts nineteen to twenty-four, inclusive, of the

plaintiff 's declaration."

Assignment No. 11.

That the Court erred in refusing to give plaintiff's

requested instruction No. 5, to wit

:

"You are requested to find for the plaintiff on each

of the counts twenty-five to thirty, inclusive, of the

plaintiff's declaration."

Assignment No. 12.

That the Court erred in refusing to give plaintiff's

requested instruction No. 6, to wit

:

"If you believe that the so-called releases at Colton,

varying from one hour to one hour and thirty minutes

were not in the nature of releases for a definite and

fijxed time, you are instructed that such releases did

not break the continuity ,[230] of the service of

the employees involved. A release for an indefinite

period, although it transpired that such period of in-

activity amounted to as much as one hour and thirty

minutes, did not break the continuity of service

within the meaning of the statutes.
'

'

Assignment No. 13.

That the Court erred in refusing to give plaintiff's

requested instruction No. 7, to wit

:

"If you believe that when the crews involved

reached Colton they had not reached their terminal or

the end of their run, and that they still remained the

crews of their respective trains, and that the so-called

releases at said point were not for a definite and fixed

period, you are instructed that such releases did not

effect a break in the continuity of their service."
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Assignment No. 14.

That the Court erred in refusing to give plaintiff's

requested instruction No. 8, to wit

:

**For a release to constitute a break in the service,

it must be given before the period claimed begins, and

must be for a definite time.
'

'

Assignment No. 15.

That the Court erred in refusing to give plaintiff's

requested instruction No. 9, to wit : [231]

''A release to break the continuity of service must

be such that all the facts and surrounding circum-

stances will permit of the employees being absolutely

free to come and go at will, and not so restricted that

the complete enjoyment of such release may be ham-

pered by the fear that such employee may be wanted

by his employer at some particular place during such

time of release for duty in connection with his regu-

lar work. It is not sufficient that the carrier state to

the employees that they are released and free to go

wherever they choose, when the employee at the same

time is given to understand that he shall keep himself

in readiness to respond whenever called for or needed

to resume regular duty. '

'

Assignment No. 16.

That the Court erred in refusing to give plaintiff's

requested instruction No. 10, to wit:

'VAs to counts seven to twelve, inclusive, you are in-

structed that the heavy rains and unprecedented

floods occurring on the dates shown did not excuse the

carrier for keeping the employees involved on duty in

excess of sixteen hours. '

'
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Assignment No. 17.

That the Court erred in refusing to give plaintiff's

requested instruction No. 11, to wit

:

"You are instructed that for a casualty,, unavoid-

able accident, or act of God to warrant service of em-

ployees [232] engaged in or connected with the

movement of trains in excess of sixteen hours, such

cause of delay must have arisen subsequent to the time

such employees left their initial terminal.
'

'

Assignment No. 18.

That the Court erred in refusing to give plaintiff's

requested instruction No. 12, to wit

:

'^You are requested that the bad condition of the

defendant's railroad track, bridges and road-bed on

February 27, 1914, due to the heavy rains and unpre-

cedented floods arising on February 18, 19, 20, 21 and

22, does not justify the defendant in keeping on duty

in excess of the sixteen-hour period a crew; who left

their initial terminal at Los Angeles on said day of

February 27, 1914."

And upon the foregoing assignments of error and

the record in the said cause, the plaintiff prays that

said judgment may be reversed.

ALBERT SCHOONOVER,
United States Attorney.

ROBERT O'CONNOR,
Assistant U. S. Attorney.

[Endorsed] : No. 345—Civil. In the District Court

of the United States for the Sou. Dist. of California,

Southern Division. United States of America vs.

Southern Pacific Company. Assignments of Error.
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Filed Mch. 7, 1916. Wm. M. Van Dyke, Clerk. By

Leslie S. Colyer, Deputy. [233]

In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 345—CIVIL.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY, a Corpora-

tion, et al.,

Defendants.

Order Allowing Writ of Error.

Upon motion of Albert Schoonover, United States

Attorney, and Robert O'Connor, Assistant United

States Attorney, attorneys for plaintiff, and upon fil-

ing a petition for writ of error, and an assignment of

errors,

IT IS ORDERED that a writ of error be, and it is

hereby allowed to have reviewed in the United States

Circuit Court for the Ninth Circuit the verdict and

judgment heretofore entered herein.

Dated March 7, 1916.

OSCAR A. TRIPPET,
Judge.

Service of the above order is hereby admitted, and

a copy thereof received, this 7th day of March, 1916.

HENRY T. GAGE and

W. L GILBERT,
Attorneys for Defendants. [234]
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[Endorsed] : No. 345—Civil. In the District Court

of the United States for the Sou. Dist. of California,

Southern Division. United States of America vs.

Southern Pacific Company. Order allowing writ of

error. Filed March 7, 1916. Wm. M. Van Dyke,

Clerk. By Leslie S. Colyer, Deputy. [235]

In the District Court of the United States of

America, Southern District of California, South-

ern Division.

No. 345—CIVIL.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY,
Defendant.

Praecipe for Transcript,

To the Clerk of the Above Court

:

Sir : Please issue a certified copy of the record in

the above-entitled cause, consisting of the papers

following

:

1. Complaint.

2. Answer.

3. Demurrer.

4. First Amended Answer.

5. Demurrer to First Amended Answer.

6. Second Amended Answer.

7. Demurrer to Second Amended Answer.

8. Verdict.

9. Judgment.
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10. Instructions given.

11. Plaintiff's Requested Instructions.

12. Motion for new trial.

13. Bill of Exceptions.

14. Petition for Writ of Error.

15. Assignments of error. [23G]

16. Writ of Error.

17. Order allowing Writ of Error.

18. Citation in Error.

Said record to be certified under the hand of the

clerk and the seal of the above court.

ALBERT SCHOONOVER,
United States Attorney.

ROBERT O'CONNOR,
Assistant U. S. Attorney.

[Endorsed] : No. 345—Civil. In the District

Court of the United States for the Sou. Dist. of Cali-

fornia, Southern Division. United States of

America, vs. Southern Pacific Company. Praecipe

for Transcript. Filed Mch. 7, 1916. Wm. M. Van
Dyke, Clerk. By Leslie S. Colyer, Deputy. [237]

In the District Court of the United States, in and

for the Southern District of California, South-

ern Division.

No. 345—CIVIL.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

SOUTHERN PACIFIC COMPANY,
Defendant.
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Certificate of Clerk U. S. District Court.

I, Wm. M. Van Dyke, Clerk of the District Court

of the United States of America, in and for the

Southern District of California, do hereby certify

the foregoing two hundred and thirty-seven (237)

typewritten pages, niunbered from 1 to 237, inclusive,

and comprised in one (1) volume, to be a full, true

and correct copy of the Complaint, Answer First

Amended Answer, Demurrer to First Amended

Answer, Second Amended Answer, Demurrer to

Second Amended Answer, Verdict, Judgment,

Instructions Given by the Court, Instructions Re-

quested by Defendant, Motion for New Trial, Bill of

Exceptions, Petition for Writ of Error, Assignments

of Error, Order Allowing Writ of Error, and Prae-

cipe for Transcript of Record on Writ of Error in

the above and therein-entitled action, and that the

same together constitute the record in return to the

annexed Writ of Error as specified in the said Prae-

cipe for Transcript filed in my office on behalf of The

United States of America, the Plaintiffs in Error

herein, by their attorneys of record.

IN TESTIMONY WHEREOF, I have hereunto

set my hand, and affixed the seal of said District

Court for the Southern District of California, South-

ern Division, this 21st day of April, in the year of

our Lord one thousand nine hundred and sixteen,
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and of our Independence the one hundred and

fortieth.

[Seal] WM. M. VAN DYKE,
Clerk of the District Court of the United States of

America, in and for the Southern District of

California,

By Leslie S. Colyer,

Deputy Clerk. [238]

[Endorsed]: No. 2790. United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Plaintiff in Error, vs. The South-

ern Pacific Company, a Corporation, Defendant in

Error. Transcript of Record. Upon Writ of Error

to the United States District Court of the Southern

District of California, Southern Division.

Filed May 3, 1916.

F. D. MONCKTON,
Clerk of the United States, Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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United States Circuit Court of Appeals, for the

Ninth Circuit.

No. 345—CIV.

UNITED STATES OP AMERICA,
Plaintiffs in Error,

vs.

THE SOUTHERN PACIFIC COMPANY,
Defendant in Error.

Order Extending Time to and Including July 1,

1916, to File Record and Docket Cause.

Good cause appearing therefor, it is hereby

ordered that the time within which the plaintiffs in

error in the above-entitled action may file record and

docket cause in the United States Circuit Court of

Appeals for the Ninth Circuit be, and the same here-

by is extended to and including the 1st day of July,

1916.

Los Angeles, 3/28, 1916.

:_ .
,

TRIPPET,
District Judge.

[Endorsed]: No. 2790. United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Plaintiffs in Error, vs. The

Southern Pacific Company, Defendant in Error.

Order Extending Time to Docket Cause and File

Record. Filed Apr. 3, 1916. P. D. Monckton,

Clerk. Refiled May 3, 1916. F. D. Monckton,

Clerk.




